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Before My, Justiee Beverley and My, Justice Jenking.
ANWAR ALI (DerexpaNt, APPECLANT) o JAFFER AT AND ANOTHER
(RusronpENTS.) #
AppealDismissal for Default—Decree, Definition of—Second appeal, Ground
of —Cévil Procedure Code (1882), sections 2, 556, 684,

An order dismissing an appeal for default is not n ““decres” within the
definition in section 2 of the Civil Procedare Code (1882), and no appeul
lies therefrom. Jagarnuwih Singh v. Budhgn (1) followed ; Monsub Al v,
Nihal Chund (2) referred to,

No appeal will le under section 584 of the Code of Civil Procedure in a
case of this sort, inasmuch as an appeal cannot be brought within any of
the grounds therein mentioned.

Trrs was an appeal against an order dismissing an appeal from
the original decree in consequence of the default of the appellant.
The orderis cited in the judgment of the High Court.

The defendant against whom the original decrce was pessed
preferred a second appeal to the High Court.

Babu Harendrva Nath Mitra, for the respondents, raised a
preliminary objection to the hearing of the appeal, He contend~
ed that the order was not one coming under section 588, as it was
not a refusal to re-admit or re-hear an appeal. Nor can the order
be brought within the definition of decree. The amendment
made by section 54, Act VLI of 1888, doesnot help the appellant,
for it gives an appeal from an appellate decree passed ex parte.

Tt excludes the cases dismissed for defavit, probably because there
is a provision for re-hearing and an appeal thereafter. Jagamath
Singh v, Budhan (1), Monsab Ali v. Nikal Ohand (2). [The vakil
was here stopped by the Court and the other side called upon.}

Babu Umakalé Mukerji for the appellant.—-A decree has been

drawn up in this case in the form presoribod hy section 579 and.

there is an appeal. The section 119 in the old Code of 1859

= Appeal from Appellate Deores Na. 1548 of 1894, against the decree of
W. B. Page, Bsy., District Judge of Tivhoot, dated the 16th of May 1894,
affirming the decree of Babu Ananda Kishors Dutt, Munsif of Muzafferpore,
dated the 13tx of Beptember 1893,

() L L. B, 23 Calc,, 115, (2) 1. L. R, 15 AlL, 360,
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corresponding to the present section 102, expressly took away the

Anwar A appoal ; but the present section omits the provision against appeal,

?.
JAFFER ALL

Ram Chandra Pandurang Naik v. Madhav Purushottam Naik (1)
is authority for tho propositions that there is an appeal, and
that tho order should be held to be a deerec. Parsons, J., in that
case did not think an ovder like the present to bo an order
under seotion 556 atall. This caso was followed in  Maharajodhiraj
Maharanee Shri Mansingji v. Mehta Hariharram Narharram
(2. [Beverney, J.--The dismissal in that case was very differeut
from 2 dismisgal under section 556.]

The case of Ohinnappa Chettiv. Nadaraja Pilla: (3), a ruling
under the old section 846, fully supports my argument. In Ablakh
v. Bhagirathi (4) it was held that an appeal lay from a decree under
section 102 ; the same principles apply to a decree undor section 556.
Section 584 gives a general right of appeal, and the amendwent
does not affect the right in this easc. The decision in this case
that the appeal should be dismissed because appellant did not appear
was an adjudication within the meaning of section 2, and the pro-
sont appeal is onc from a decree.

The judgment of the High Court ( BeverLuy and JENKINS, JJ.)
was as follows :—

In this case a proliminary objection has been taken that no
second appeal lics to this Court, ’

The appeal to the lower Appellate Court was dismissed for
defanlt of prosecution. The order is in these words: ¢The
appellant does not appear, and the only pleader who can be found,
says that he has no instructions ; ordered that the appeal be dismissed
with costs and the usual interest.”” It has been reeently held by
this Court in the case of Jugarnath Singh v. Budhan (5)
that an order to this effect is not a *“ decree ” within the defini-
tion in section 2 of tho Code of Civil Procedare, and that no second
appeal will lie therefrom. We have also been referred to Monsab
Ali v, Nikal Chand (6), which is the most recent of several deci-
sions of the Allahabad Court on this snbject, and is to the same

(1) L.L. R, 16 Bom., 23, 2) I. 1. R., 19 Bom., 307.
(3) 6 Mad, H.0, 1. (9 L L. R, 9 AL, 427,
(8) L L. R, 23 Cale, 115, ) L, L, R., 15 All, 860,
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effect as the cnse just referved to. Qur attention has Leen drawn 1806
by the learned pleader for the appellant to the case of Bam Chandra =m0

Pandurang Naik v. Madhav Purushottam Naik (1) which was v
considered by this Court in the judgment in . L. E., 23 Calcutta. JAFFER ALL
The facts of that case were quite different from those of the present
case, and the decision appearsto have been merely that of one of the
two Judges, who formed the Bench which disposed of the case.
Without expressing any opinion as regards the correctness of the
decision in that case, we are of opinion that the ease in 1. L. R., 23
Caleutta, was rightly decided, and we are bound to follow it.

We think, moreover, that it is clear that no appeal will lie under
section 584 of the Civil Procedure Code in a case of this sort,
inasmuch as such an appeal cannot be brought within any of
the grounds therein mentioned. Section §83 distinclly says
that no second appeal shall lie except on those grounds. And
further we may point out that, although an appeal is specially
given by section 584 against an appellate decree passed ew parte,
the provisions of the Code appear to draw a marked distinetion
between appeals dismissed for default and appeuls hoard ea parte.

The proper remedy in a case like the present is provided
by scction 558, and an appeal is allowed by the Code against an
order passed under that section.

For these reasons we think this appeal will not lie, and must be
dismissed with costs.

8, G C. Appeal dismissed.

Before Mr. Justice Macpherson and Mr. Justice HElL.
BONOMALI RAT anp orures (Derespants) » PROSUNNO NARAIN

CHOWDHRY (Prainzirr), AND MOZAFFAR HOSSEIN ,1115‘361,
SHAH (DEFENDANT.) # —
Aite " P R W8T decree  establishing-  attaching

it <Blortgage of obtached property

L

of 1882 ), sections 276, 280, 883,

A deeres-holder attached the property of certain of the defendants, who

Code of Civil Procedure (Act XIV

* Appeal from Appellate Decreo No, 1920 of 1894, against the docree of
J. F, Bradbury, Esq,, District Judge of Pubna and Bdgm, dated the 28th of
August 1894, alfirming the decree of Babu Kristo Chunder Dus, Suberdinate
Julge of that Distriet, dated the 16th of December 1893.

1) L L. R, 16 Bom,, 23.



