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section 152 of the Municipalities Act, and that, not having been 
so questioned, it was not open to the accused to attack its validity 
in a Criminal Court in defence of a charge under section 147. 
What he was exactly charged with in this case was disobedience 
of a -written notice lawfully issued by the Municipal Board under 
the powers conferred upon it by Chapter V II of the Act. It 
seems to us that before anyone can. be convicted of an offence 
under this section the court must he satisfied that what he had 
disobeyed was a notice lawfully issued by the Board under thê  
powers conferred upon it by the Act. This was held in Ghhotey 
V. The Municipal Board of Lucknow (1) by one of us. It  seems 
also to be in conformity with the principle laid down by a Bench 
of this Court in Queen-Emp'&ss v. Tasoda Nand (2). I^et the 
papers be returned.

[See also Sniperor v. Ram Dayal, (1910; I, L. E ., 83 All., 147, Ed.]

PEIVY COUNCIL.

BRIJ LAL (Dir-FEi’DAKo:) t'. INDA KUNWAR (rLAiimFir).
[On appeal from ilio Hiyh Court of JiidicalU'-o for fcbo Nortli-Westorn 

Provinces, at Allatabacl.]
Hindu law— Alienation by Hindu iDidow— Burden of proof-S vidence of legal 

necessity— Recitals as io evidence of necessity in mortgag&s or sale-de$ds,
Tlie onus of supporting a sale from a Hindu widow is on the purohasor, 
Eecitals in mortgages or deeds of sale with regard to tlia existence of legal 

necessity for an alienation by a Hindu widow are not of tliemselves evidence of 
suoh necessity without substantiation by evidence aliunde.

A p p e a l from three judgements and decrees (two of them, dated 
the 23rd of December, 1909, and the third dated the 8th of 
March, 1910) of the High Court at Allahabad, which partly affirmed 
and partly reversed two judgemeniis and docreei (dated the 27th 
of November, 1907, and the 13th of December, 1907) of the 
Subordinate Judge of Bareilly.

This appeal arose out of two suits (62 and 63 of 1907) institu­
ted against the appellant and others, The former of them was 
broLighb on the 18th oL April. 1907, by the respondent Inda Kunwar 
to recover possession of a 10 biswa share of a zaraindari village
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1914 named Khilchipur; and the latter suit was brought  ̂ on the same 
date, by the other respondents Het Earn, Munna Lai, Lila Dhar 
and Naraiu, and by one Lachhman (since deceased and now 
represented by those respondents) for po3P:eaf;ion of the other 10 
’ sbs'vv. 0 ‘‘ the said T illa g e . The following pedigree shows
ih?; i of tho parties.

KUNDa N LAL.

Bhiam. L a l=  
MuKammat 

Nimma.

Mihin Lai.

Liladhar =  Muaammat 
Bukmin.

Musammat Bliauna alias 
Mulo, wife of Hulafl 

Bal.

Panaa Sttkh. 

1
Tula kai Dal Ohand Jadon Bai. 

=  Musammat I
Bliaun'i alias Laohnman 

 ̂  ̂  ̂ j" Nanjahi. (plaintiS).
Liladhar Naraia Het Earn Mimna Lai
(lilaintiS), (plaintifl). (plaintiff), (plaintifi).

The appellant Lala Brij Lai had been for more than SO years 
in possession of the 20 bis was of Khilchipur under sales executed 
by Musammat liukhmin, Musammat Nimma and Musammat 
Bhauna, the widow of Dal Chand.

The plaintiffs in the two suits claimed as the reversioners of 
Lila r>liar and Dal Chand, and contended that the sales were not 
made for legal necessity, and were therefore not binding on the 
reversioners, the main defence in both suits being a denial of the 
above allegations.

For the purposes of this report the facts are sufficiently stated 
in the judgement of their Lordships of the Judicial Committee.

In suit 62 of 1907, the Subordinate Judge made a decree in 
favour of the plaintiff, Inda Kunwar, in respect of 2 biswaa 
provided she redeemed that share by paying the defendants a 
proportionate amount due to them under a certain mortgage on 
the village, but as regards the remaining 8 biswas the Subordinate 
Judge dismissed the suit.

The. other suit, 63 of 1907, was wholly dismissed by the 
Subordinate Judj ê.

In suit Q% the High Court (Sm John S t a n le y ,  C. J. and 
Banebji, J.) decreed the plaintiff's claim, allowing her appeal, and 
dismissing a cross appeal brought by the defendants. The High



Court also allowed the appeal in suit 63 of 1907, and made a 191.4 

decree in favour of the plaintififs. The defendant Lala Brij Lai -RnrT T.*n'
(now appellant) applied for leave to appeal to His Majesty in 
Council from ea*.*li of the three decrees against him, and the Ewwab,
applications iver« granted and th« three appeals consolidated by 
order of tlie High Gonrfc.

On the consolidai orl appeal.
As to there being legal necessity for the sales.
De Gruyther, E. 0, and J. M. Farilch, for the respondent, conten­

ded that the onus of showing that there was such necessity was 
on the appellant, and he had not discharged it. Keference was 
made to Mayne’a Hindu Law, 7th edition, page SC2, section 640.
The mere sfcatemont in the "documents that legal necessity existed
for the sale wa  ̂not sufficient to prove that that was so, and there
was no other evidence to support i t :] Makeshur Balchsh Singh 
V. Batan Hingli (1).

Sir Erie Richards, K. 0. and B. JDuhe for the appellant 
contended that the sales made by Rukhmin and B'-'nuna, widow of 
Dal Ohand, were made for legal necessity, and v>-ere binding on 
the reversioners.

The onus was on the respondents to show the want of legal 
necessity. Reference was made to Mayne’s Hindu Law, 7th 
edition, page 840, section 624; and page 460, section 349, as to 
the law of necessity. Maheshur Bakhsh Singh v- Ratan Singh 
(I) and Deputy Gonimissioner o f EJieri v. Khangan Singh (2).

Be Gruyther, K. Q., replied.
191Ip> Fehnmry 6 t h -The judgement of their Lordships was 

delivered by Mr. A meer Am.
The suits which have given rise to this consolidated appeal 

from three decrees at the High Court at Allahahad relate to a 
property called mauza Khilohipur lying in the district of 
Bareilly in the United Provinces of India.

The mauza is now in the possession of the defendant appellant 
under a u-iufructiiaTy mortgage ey.ocufcsd in 1871, in fayour of his 
ancestor Madho Earn by two Hindu ladies, Rukmin and Nimma,

(1) (1895) I. L. 23 Oalo., 766; D. B., 23 L A., 67.

(3) (1907) I. h. R., 29 331 {838) i L. R., 341 164 (173).
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1914 and one Dal Chand. Other titles were created subsequently in
Bbij Lab favour of Madho Ram or his eon Darbari Lai, to some of which

lN0 A reference will be made in the course of this judgement. But the
KUSWA.B, plaintiffs’ claim to possession depends principally on their right to

redeem the mortgage of 18*71.
liJ auza Khilchipur belonged originally to one Kundan Lai. He 

died many years ago, leaving two sons Mihin Lai and Sham Lai, 
who, it is not disputed, were joint in food and estate. Mihin Lai 
died in 1853, and Sham Lai in 1859, leaving his widow Nimma 
and a nephew named Lila Dhar, Mihin Lai’s son. On Sham Lai’s 
death, the whole property devolved on Lila Dhar. Lila Dhar died 
in 1861, when Rukmin, his widow, became the owner, taking a 
widow’s estate under Hindu law. But although Rukmin as the 
widow of the last full owner was entitled to the entire property, 
it would appear that Sham Lai’s widow claimed, or was acknow­
ledged to possess, an equal interest with Rukmin. In 1862, the 
two widows jointly sold a half or 10 biswa share of the village to 
Dal Chand, who is said to have been Rukmin’s manager. In 
1871, the three, Dal Chand, Rukmin, and Nimma executed the 
usufructuary mortgage referred to above for a period of 12 
years in respect of the entire mauza, represented as 20 biswas, 
in favour of Madho Ram, the conditions being that at the end of 
the term the debt would beaome satisfied and the mortgagors 
would recover the property without payment of the ‘ ‘ principal 
mortgage money ” or interest. Dal Chand died, it is said, in 1873, 
and in 1874 his widow, Bhauna, sold the equity of redemp­
tion in respect of eight biswas out of the 10 biswas he had 
acquired from Rukmin and Nimma to the son of Madho Ram, 
Darbari Lai, and his widow, Chando, one of the defendants 
in the present suits. The equity of redemption in respect 
of the remaining two biswas was sold in execution of a decree 
against Bhauna, and passed ultimately into the hands of the 
appellant.

It is unnecessary for the determination of thi  ̂ appeal to refer 
to the subsequent transactions by which Madho Ram’s son acquired 
the equity of redemption in respect of the 10 biswas that had 
remained in the hands of Rukmin and Nimma after the sale of the 
moiety to Dal Chand.
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The Brahman plaintiffs claim to be the reversioners of both 1914

Lila Dhar and Dal Ghar.d. They allege that Bliauna, Dal b e i j  L a iT  

Chand’s widow, died in 1905, Himma in 1906, and Rukmin a few ».
years ago, and that upon their respective deaths whatever rights Kxthwas.
they had purported to create in favour of Madho Earn came to an 
end, and they are entitled to possession of the en'ire property.
They have transferred a moiety of the mauza with all the 
appurtenant rights to Inda Kunwar, who brings one suit in respect 
of the share purchased by her, whilst the Brahman plaintiffs have 
sued separately for the other share claimed by them.

With regard to the 1 0  biswas Dal Chand had purchased from 
liukmin and Nimma, they allege that the sale of the equity of 
redemption in respect of eigfit bis was by Bhaiina was without legal 
necessity and that the execution sale of the two biswas was in 
respect of a personal decree against her, and that, consequently, 
neither transaction is binding against them.

The contesting defendants, the representatives of Madho Ranij 
denied tljai the Brahman plaiiiiiCfs were the reversioners of either 
Lila Dhar or Da! Oliarid ; iliat their claim was barred by the 
Statute of limitations, as Rukmin, the widow of the last full 
owner, died more than 1 2  years before suit, and that, even if the 
Brahman plaintiffs were the reversioners of Lila Dhar or Dal 
Chand, the transactions impugned by them were for legal necessity 
and consequently binding against them. The two suits were tried 
together, and although in consequence of the decree of the 
Subordinate Judge there were three separate appeals to the High 
Court, they were heard together; and subsequently on an applica­
tion for leave to appeal to His Majesty in Oouncil, all three 
appeals were consolidated. The case has thus come before their 
Lordships as a single consolidated appeal. Their Lordships 
propose, therefore, in order to avoid confusion, to deal with the 
two suits an one consolidated action from the outset. The Trial 
Judge v.'-as of opinion that the evidence produced to establish the 
relationship of the Brahman [plaintiffs to Lila Dhar was wholly 
untrustworthy, lie, therefore, did not consider it necessary to 
enter iipon ai. inquiry as to the i.ime of Eukmin’s death

He held, however, that the Brahman plaintiffs (save Lachmian) 
were the reversioners of Dal Ghariid, being Ms brother’s sons,
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1914 that the sale of the equity of redemption by Baauna in respect of 
— eight biswas was for legal necessity, but that there was no proof 

V. that the sale by auction of the two biswas in execution of the
Ktowab. decree against her was "  in satisfaction of a debt contracted by her

for legal necessity.” He accordingly made a decree in Inda 
Kunwar s suit for the reciemption of the mortgage of 1871 in 
respect of two biswas, and dismissed the rest of her claim as well 
as the claim of the Brahmon plaintiffs in their suit.

From these decrees tl.ere were, as already observed, three 
appeals to the High Court, one by the defendants In respect of 
the two biswas, and the two others by the two sets of plaintiffs, 
namely, Inda and the Brahmans respectiYely.

As regards the relationship of the - Brahman plaintiffs to Lila 
Phar, the learned Judges of the High Court have come to a 
diametrically opposite conclusion to the Trial Judge. They hold 
that it is satisfactorily established that they are the descendants of 
one Bhauna, alias Mulo, a daughter of Kundan Lai, and therefore 
related as bandhus to Lila Dhar, Eukmin's husband, They have 
further held that the sale by Eukmin and Nimma in 1S62 to Dal 
Chand, the mortgage of 1871 by these three to Madho Earn, and 
the sale of the equity of redemption by Bhauna, Dal Chand’s 
widow, in respect of eight biswas, were without legal necessity. 
They have also held that Eukmin was alive within 12 years from 
date of suit. They accordingly reversed the decree of the Trial 
Judge by which he had dismissed the plaintiffs’ claim in respect of 
eighteen biswas, and, affirming his order in respect of the two 
biswas, made a decree in favour of the plaintiffs in both suits.

In the present appeal the defendant Brij Lai, the grandson of 
Madho Earn, challenges all the conclusions of the High Court. The 

‘ case as presented at their LordshipB’ Bar is divisible into two 
parts, one relating to the reversionary right to Dal Chand’s 
estate, the other to Lila Dhar’s. It is not disputed now that the 
Brahman plaintiffs, including Lachman, are the sons of Dal 
Chand’s bi’others, and are, therefore, entitled to his estate on the 
death in 1905 of his widow Bhauna. The only ciiie.ifion for 
determination on this part of the case is whether the sale by 
Bhauna of the equity of redemption in respect of the eight biswas 
was for legal necessity. The onus of supporting a sale from a
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Hindu widow is undoubtedly on the purchaser. In the presenfe jg n
case the appellant has adduced no evidence to prove such legal neces- 
sity as would bind the husband’s estate. He has relied simply on 0.
the recitals in the schedule attached to the sal e-deed. Recitals in Euhwab.
mortgages or deeds of sale v/ith regard to the existence of necessity 
for ihe alienation have never been treated as evidence by them­
selves of the fact. And it has been repeatedly pointed out by this 
Board that to substantiate the allegation there must be some 
evidence aliunde.

In these circumstances, their Lordships are of opinion that the 
conclusion of the High Court with regard to the sale by Bhauna 
of the equity of redemption in respect of the eight biswas is •well 
founded.

Respecting the other two biswas which belonged to Dal 
Chand, there is a concurrent finding of fact by the two Courts 
that the decretal debt in execution of which it was sold was not 
for legal necessity. In the result, therefore, as regards the share 
purchased by Dai Chand from Bukmin and Nimma in 1862, and 
wMch he jointly with them mortgaged in 1871 to Madho Earn, the 
Brahman plaintiffs, as reversioners of Dal Chand, are entitled to 
the same.

The position respecting the other 10 biswas seems to their 
Lordships quite different. The right of the plaintiffs to that share 
rests on the allegations that they are the grandsons of one Bhauna 
alias lilulo, who was a daughter of Kundan Lai and the sister of 
Sham Lai and Mihin Lai. There is no documentary evidence in 
support of the statement that the wife of Hulas Eai, the grand­
father of the plaintiffs, was a daughter of Kundan Lai. It was 
natural to expect that in 1862, when Rukmin and Nimma sold a 
moiety of the property to Dal Chand, the uncle of the plaintiffs, on 
which occasion the relationship of LilaDhar, Eukmin’s husband, was 
stated with some particularity, a reference should be made to the 
vendee's connection with the family. Other documents of a similar 
nature arc equally silent. As observed already, the plaintife^ alle­
gation rests entirely on oral testimony. Having regard to the diver* 
gence of opinion between the two Courts in India with r^pect to the 
credibility of the plaintiffs’ witnesses, their Lordships have closely 
examined the evidence, and they cannot help considering it to be'
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1914 of a very dubious character. The witnesses had to prove only
-Ttnt.t r.Ar̂ "  one link in the chain of relationship; the discrepancies therefore, in

*>• their statements on material points, which have been somewhat
KtJKwAE. lightly passed over by the High Court, seriously affect, in their

Lordships’ opinion, the value of their testimony. Their Lord­
ships agree with the Trial Judge in considering the evidence as to 
Mulo being a sister of Sham Lai and Mihin Lai as worthless. In 
this view of the case, it is hardly necessary to determine whether 
Eukmin was alive or not within twelve years from date of suit. 
Admittedly she left her home many years ago. The plaintiffs 
allege she went on a pilgrimage, and was last heard of eight or 
nine years before the action. The defendant, on the other hand, 
says she had to leave her home a considerable time before owing 
to having been outcasted for unchastii-y. Most of the witnesses 
who speak to her being recently alive state they obtained ti.eir 
information from Het Kam, one of the plaintiffs, who has not 
thought fit to enter the witness-box. On the other band, there are, 
some corroborative circumstances which incline their Lordships to 
believe that Eukmin left the village in consequence of her lapse, 
and died many years ago in a distant relative’s home.

On the whole, it appears to their Lordships that the plaintiffs 
have failed to establish their right to recover possession of the 
remaining 10 biswas, as reversioners to Eukmin’a husband. 
The decree of High Court in the suit of Inda Kunwar omits, 
however, from consideration the covenant in the deed of mortgage 
which provides that at the time of redemption the mortgagors 

“  Shall be liable for the amount of arrears and the amount of tahavi 
advanoes aud the amount advanced on account of seed which may be due to the 
mortgages by tha tenants of the village according to the entries in the jpotoari’ s 
pagers.’

Their Lordships are of opinion that the decrees of the 
Courts in India should be discharged, that the claim of the Brahman 
plaintiffs in their suit should hc3 dismissed, and in the suit of Inda 
Kunwar who has acquired the 10 biswas, which alone the Brahm.an 
plaintiffs had a right to sell, tliere should be a declaration that 
she is entitled to recover possessioii cf the same from the defendant 
appellant, with mesne profits as provided by law, less any sum 
that may be found due. to the mortgagee defendant upon the taking
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of proper accounts on the basis of the above-recited covenant 
within a time to be specified by the High Court.

And their Lordships will humbly advise His Majesty accord- 
ingly.

Considering the result, they think the ends of justice will be 
served by making the parties bear their respective costs in the 
appeals to the High Court and to this Board.

Solicitors for the appellant: Barrow, Rogers Nevill.
Solicitor for the first respondent: Edward Dalgado.
J. V. W.«
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BAKHTA WAS BEGAM (Dbb’eisdaiit) v, HUSAINI KHANXJM ahd an o xh bb  
(P la isiiffs) And crogs-appeal: two appeals consolidated.

[On appeal from the High. Goui’t of Judioaiure for the N.-W. Provinces  ̂at 
Allahabad.]
Limilafion— 8nU for redemptwn^Mortgage by conditiofial sale— Specified 

X^enod fo r  redemi)tion~-Payme%t o f  mortgage debt within specified ih h e^  
Accrual of caii,m of action— Act No. X V  of 1^11 (Indian Limitation ActJ, 
fdiedida II, article 148.
Ordimirily, !iud in the absence of a spccial condition entitling the mort­

gagor to redeem during the term for whioh tlie mortgiiga is created, the right 
of redemption can. only arise on the expiration of the specified period. But there 
is nothing in law to prevent the patties from making a provision that tha 
mortgagor may discharge the debt within the specified period, and take back 
the property. Such a provision is usually to the advantage of the mortgagor.

The father of the plaintiff executed a mortgage by way of conditional gals 
on the^6th of January, 1830, in respect of 12 villages in favour of the predeoessoE 
in title of the principal defendant; and there was at the time of execution a 
contemporaneous agreement “ that the sale ■would be cancelled on payment of the 
amount of consideration in nine years. ”  In a suit brought on the 6th o f January, 
1899, for redemption the High Court hold on the construction of the oontraet 
that the suit was not barred, as the right to redeem only arose on the expiry of 
the nine years.

E.&ld, by the Judicial Oommittea, that the oase must be decided, not on the 
construction of the contract, but on the case made by the plaintifi on the 
pleadings, whioh was that she was entitled under the agreement to redeem the 
property within the period of nine years, and by the statement of aoeounfe 
produced with the plaint whioh showed, that the mortgage debt was actually 
satisfied under the oonfcraot on the 4th of September, 1838; and that being so the 
right to redeem then accrued, and the whole suit was therefore barred, not having 
been brought within GO years from that date [article i48 of eohedule II of the 
Limitation Act, X Y  of 18771.
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