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+hat an appeal lay to the District Judge. However in the case of 1934
Udit Tiwari v. Bihari Pande (1) a contrary view was taken, é};,;;;;’
although the facts were identical. The learned Judges say < We PAI:,DF
cannot see that the defendant’s title as proprietor was ever denied GoxUL.
by the plaintiff. Certainly the latter never claimed to be himeelf
the proprietor of the land in dispute, or to have any right in the
same, other than the right of an oceupancy tenant.” It is true, in
the present case, the plaintiff did not claim to be proprietor, and
the question whether the plaintiff or the defendant was the
porprietor did not arise ; but section 177 provides for an appeal to
the District Judge when any question of proprietary title has been
and is in issue. The plaiptiff denied that the defendant was
entitled to possession as proprietor, though he did not deny that
he was a co-sharer. The importance of the case is to have a
settled practice. Woe think that the language of the clause is wide
enough to include a case like the present where one party claims
actnal possession as proprietor and the other side disputes such
Zlaim ('-J\‘! at under the circumstances an appeal lay to the
District Judye under section 177, clause (¢), of the Tenancy Ack,
We accordingly direct that the memorandum of appeal be returnea
by the Commissioner and the same be received by the District
Judge, who shall proceed to hear and determine thesame according
to law.
"Fhis is our answer to the reference. The costs of this reference
will abide the result.

Memorandwm of appeal returned.

REVISIONAL CRIMINAL.

Before Mr. Justice Ryves and My, Justice Piggott. L, 191
EMPEROR v, PIARI LAL¥ : February,

Act (Local ) No. Iof 1900 (United Provinces Municipalities Aot ), seclion 147—

Lrosacution for Jisobadionce to notice—Validity of the notice {o be considered.

Beinre nnyona ean b convicied of an offence nnder gection 147 of the

United Provinecs Municinalities Act the courb must be sabisfied that whab he

had disobeyed was a notice lawfully xssued by the Board under the powere
conferred upon 1h by the Act,

# (Qriminal Reference No. 1231 of 1913
{2) {1918) I L. R,, 85 All, 521




1§id
EMPEROL
o,
Prarr LAL,

186 THE INDIAN LAW REPORTS, [voL, XXXVE

Chhotey v. Municipal Board of Lucknow (1) approved. Queen-Ewmprass v.
Jasods Noand (2) referred to.

THE facts of this case were as follows :—

A written notive was served on one Piari Lal by the Municipal
Board of Cawnpore ordering him to pull down a chhajja recently
built by him on the eastern side of his house and also to demolish
a do-mamnzile on the western side within one week. He did not
do so, and was charged in consequence under section 147 of the
Municipalities Act (Act I of 1900). He admitted receipt of this
notice, but stated that he had not constructed any building without
permission, but that he had made ordinary repairs. No further
evidence was tendered on behalf of the prosecution. The Bench
trying the case held that no offence had been proved against the
accused and discharged him. The District Magistrate moved this
Court suggesting thab the validity of the notice issued by the
Board was one whih could only be questioned under seziion 152
of the Municipalities Act, and that, as it had not beenso questioned,
it was not open to the accused to attask its validity in a Criminal
Court in defence of a charge under section 147.

The Assistant Government Advocate (Mr. B. Malcomson) for
the Crown.

The opposite party was not represented.

Ryves and Piccort, JJ :—T.iis is a relerence by the District
Magistrate of Cawnpore under the following circumstances:—A
wriiten notice was served on one Piari Lal by the Municipal Board
of Cawnpore ordering him to pull down a chhajjo recently
built by him on the castern side of his house and also to demolish
a domanzile on the western side within one week. He did
not do so, and was charged in consequense under se:tion 147 of
the Muni-ipilities Act (At I of 1900). He admitted receipt of
this notice, but stated that he had not constructed any building
without permission, but that he had made ordinary repairs. No
further evidence was tendered on behalf of the prosecution. The
Bench trying the case held that no offonce had been proved
against the accused and discharged him. The District Magistrate

- moved this Court suggesting that the validity of the notize issued

by the Board was one which could only be questioned under
(1) (1905) 9 Oudh Oases, 29. (2) (1898) 1 I.. R,, 20 All, 50L.
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section 152 of the Municipalities Act, and that, not having been
so questioned, 1t was not open to the accused to attack its validity
in a Criminal Court in defence of a charge under section 147.
What he was exactly charged with in this case was disobedience
of a written notice lawfully issued by the Municipal Board under
the powers conferred upon it by Chapter VII of the Aet. It
seems to us that before anyone can be convicted of an offence
under this section the court must be satisfied that what he had

disobeyed was a notice lawfully issued by the Board under the-

powers conferred upon it by the Act. This was held in Chhotey
v. The Municipal Board of Lucknow (1) by one of us, Tt seems
also to be in conformity with the principle laid down by a Bench
of this Court in Queen-Empress v. JTasoda Namd (2). Iet the
papers be returned.

[See also Emperor v. Ram Dayal, (1910) I. L. R., 83 All,, 147, Ed.]

PRIVY COUNCIL.

BRIJ LAL {DerexpaxT) . INDA KUNWAR (Poawyrires),

[On appeal from the High Court of Judicaturs for the North-Western
Provinces, at Allahabad.]
Hindu law—Alienation by Hindw widowBurden of proof— Buvidence of legal

necessity—Recitals as lo evidence of necessity tn mortgages or sale-deeds.

The onus of supporting a sale from a Hindu widow is on the purchager,

Recitals in mortgages or deeds of sale with regard to the existence of legal
necessity for an alienation by » Hindu widow are not of themselves evidence of
guoh necossity without substantiation by evidence aliunde.

ArpEAL from three judgements and decrees (two of them, dated
the 28rd of December, 1909, and the third dated the 8th of
March, 1910) of the High Court at Allahabad, which partly affirmed
and partly reversed two judgemenss and deeress (dated the 27th
of November, 1907, and the 13th of December, 1907) of the
Subordinate Judge of Bareilly.

This appeal arose out of two suits (62 and 63 of 1907) institu-
ted against the appellant and others. The former of them -was
brought on the 18th ol Aprii, 1507, by the respondent Inda Kunwar
to recover possession of a 10 biswa share ol a zamindaxi village .

® Prosent 1~ Pord Snaw, Lord Movrzon and Mr, AuERR ALl
{1} {1has) 9 Oudh Cacon, 39. (2) (1898} T, L. &, 20 AL, 501,
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