VOL. XXXVL] ALLAHABAD SERIES. 141

.Befor; My, Justice Ryves and Mr. Justice Piggoti,

TOTA RAM (Dmrpxpant) v. HARGOBIND AND ANOTEER (PLAINTIFFE) AND
KISHORE BINGH Axp orEsrs (DerenpanTs.)®
Mortgage——Purchase of mortgaged properly by mortgagee in execution of his
dacreg for sale—Subsequent suit for sole by a prier morigages—Plea of

incompelence of mortgagor raised by mortgages purchaser—Hsioppel,

Held that s mortgagee who, in execution. of a decree for sale in his favour,
had purchased the mortgaged property himself, could mot bs permitted in
another suit on a prior mortgage of the same property in which he was srrayed
ag defendant fo get up the defence that the mortgagor was incompetent to
execube the mortgage in suit, Bishumbhar Dayal v. Parshadi Lol (1), Bakhshi
Bam v. Liladhar (3) and Proyag Raj v, 8idhw Prasad Teward (3) referred to,
Badhae Bai v, Kamod Singh (4) distinguished.

TrE facts of this case were as follows 1=

One Kishore Singh made a mortgage of certain property in

favour of one Tota Ram..The latter brought a suit on his
mortgage, sold the property and purchased it in execution of the
decree, which had been obtained against the mortgagor and his son,
A prior mortgagee who had not been made a party to Tota Ram’s
suit, then brought this suit on his mortgage and Tota, Ram defended
the suit om the ground, among others, that Kishore Singh could not
have made the mortgage, being at the time of the mortgage a
member of a Hindu joint family consisting of himself, and his
father, Kishore Singh was also made a defendant to the suit and
he admitted the claim. The court of first. instance dismissed the
suit, but the lower appellate court reversed the decree holding thas
Tota Ram could not deny the validity of the mortgage now in
suit being by reason of his mortgage and subsequent purchase a
representative of Kishore Singh.

Tota Ram appealed to the High Court.

Mr. Muhammad Raoof, for the appellant.

Pandit Shiam Krishna Dar, for the respondents.

Ryvrs and P16aort, JJ. :—The facts of this case are sufficiently
stated in the judgement of the lower appellate court, and the point
in issue before us is a very narrow one. We are now satisfied after

* Second Appeal No, 909 of 1912 from & decrec of H, M, Bmith, Districh

Judge of Agra, dated the 24th of April, 1912, reversing a cecxes of Muhammad ~

Mubarak Husain, Subordinate Judge of Agra, dated the 14th of Docember,.
911, . ‘ ‘ .
1) (1912) 10 AL, 7,1 112, (3) (1908) I. I, R., 85 Calo,, 877,
(2) (1913) I. L. R, 85 AlL, 853, (4) (1907) L L. R., 80 AlL, 36,
‘ 19

1918
Novamber, 4 -




1913

Tora Ran
v,
HARGOBIRD.

142 THE INDIAN LAW REPORTS, [voL. xxxvI,

examination of the documents produced in aécordance with the
order of this Court of the 14th of March, 1913, that the appellant
Tota Ram took his mortgage from Kishore Singh and obtained his
decree against Kishore Singh and his minor son, Bhagwan Singh.
It seems clear to us that Kishore Singh would not have been
permitted to challenge the validity of his own mortgage, which as
a matter of fact he has not attempted to do. In our opinion Tota
Ram cannot be allowed to do so either, We are content to refer
as authorities on this point to Bishumbhar Dayal v. Parshads
Lal (1), considered in connection with a very recent case, that of
Bakhshi Rom v. Liladhar (2). That Tota Ram is the represen-
tative in interest of Kishore Singh and cannot be permitted to
challenge the mortgage, if Kishore Singh himself could not have .
done so, is apparent from this_latter ruling as well as from the
decision of the Calcutta High Court in' Prayag Raj v. Sidhu

* Prasad Tewari (8). This case is clearly distinguishable from

such a case as Radho Bai v. Kamod Singh (4), where the transfer
was one expressly prohibited by law, and the contract entered
into consequently against public policy was void under section 23
of the Indian Contract Act. We accordingly dismiss this appeal
with costs.
Appeal dismissed,
(1) (1912) 10 A, L. 7., 112, (3) (1908) L L, R., 35 Cale., 877.
(2) (1918) I, L. R., 85 AllL, 843, (4) (1907) L. L. R., 30 A1), 88,



