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discharge.” This seems to be the real test to be applied in cases of 
this sort. The order of discharge itself showed that the Magistrate 
did not conceive himself to have finally disposed of the matter, and 
it contained in itself a direction (there was no such direction in 
Safclar Husain's case) that certain further proceedings shonld 
follow. It is possible, therefore, to regard the order of the 2nd of 
August, 1918, as a mere permission to the accused persons to leave 
the court and an intimation that '̂ their further attendance would 
not be required, while the case itself still continued and was not con­
cluded until the final order of the 6th of August, 1903, was signed 
and delivered. The trying Magistrate would have been better 
advised to have adhered strictly to the procedure laid down by 
law; but it seems difficult to hoM that the mere fact of an adjourn­
ment, one granted after all for the convenience of the complainant 
himself and never objected to by him, would distinguish this case 
from that of JEmperor v. Fuwrnohand Simohand (1). W e  
have, therefore, the authority of the Bombay ruling, as well as 
that of a single Judge of this Oourfc, for holding that the proceed­
ings under consideration' were merely irregular and not without 
jurisdiction.

We decline to interfere; let the record be returned.
Order confirmed.

STILL BENCH.
Before Justice Sir George Knox, Mr, Justice Tudball and Mr. Justice Piggott.

STAMP REFERSNOB BY THE BOARD OF REVENUE.
Act No. I I  of 1899 (Indian Stamp dotj, seaiion 2  ,(15) and schedule I , article 

45(cJ — Stamp— ParfitwiX— “ Mftal order far cJTecfiiig n ;^ariiLio^i”
Held that the words “ final order ”  in seotion 2,! clause (IS) and.arfeiole 45 

fe j o£ sekeauie I to the Indian Stamp Act, 1899, refer to the final order of ttQ 
lowest coTOt of original Jurisdxotioni empowarad to giva an order for effeotiag a 
partition at tlie time it is passed.

This was a reference made by the Board of JXevenue for the 
United Provinces under section 57 (1) of the Indian Stamp Act, 
1899.

The terms of the reference were as follows :—
“ The question for determination is tha meaning of the words ' final order ' 

in section 2 (15) and article 45 of schedule I of the Stamp Act (II of 1899).

Civil Miscellaneous No, 520 of 1913,
(1 ) (1906) 8 Bom., L. R., 8i7.
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Tha Board think that they refer to the final order of the lowest court of ociginal 
|urisdiotion empowered to giva an order for effecting a partition, at the time it 
is passed, and not to the order of the highest court of appeal or to the order of 
the original court; when the time for the appeal has elapsed and no appeal 
has been filed. This view has advantages from an administrative point 
viewj as, if the ‘ final order ’ to he stamped with the stamp required for an 
instrument of partition is that of the highest court of appeal, it will be neceg-i 
eary to keep the record out of the record-room for a long period without any 
stamping being done.

“  DiMaulty will Bvise ii f'a j the appellate court quaahas the partition or 
decreases the value of the plaintiff’s share j ('bj or increases the value of the 
plaintiff’s share. In the one case the plaintiff will apparently be entitled to a 
lefund of tha stamp duty he has paid or to a refund of the proportionate shara 
of that duty, and in the other case the decree of the appellate court should, 
apparently be written on a stamp represeniing the balance between tha 
amount of stamp duty actually paid and that which might have been levied 
had the original court passed the daoraa issued by the appellate ooweb."

The officiating Government Advocate (Mr, W. Wallaoh) sub­
mitted that ‘ final order ’ in section 2 (15) and article 45 fcj, of the 
first schedule to the Indian Stamp Act was an order which finally 
defined the shares so far as the original court was concerned until 
it was set aside in appeal. “ Final order "  was distinguished from 
an “ Interlocutory order. ” It was the final order of the original 
court notwithstanding the fact that it might eventually be 
set aside or varied in appeal. Section 2 (15) of the Stamp Act 
did not say “ final decree” but “ final order. ” Section 54 and 
order X X , rule 18, of the Oode of Oivil Procedure referred to 
partition decrees; and the “ preliminary decree ” mentioned in 
section 54 of the Oode was the “ final order for effecting partition 
passed by any Civil Oourt ” within the meaning of section 2 (15) 
of the Stamp Act. It was the preliminary decree passed by any 
original civil court in a partition case or the order for eSecting a 
partition passed by any original revenue court that required to be 
stamped. If in appeal the separated share was increased, the order 
of the appellate court would be stamped with stamp payable on 
the amount of the increased share; if it was diminished the order 
of the court will be on un-stamped paper and a refund would be 
allowed of the amount payable on the value of the portion of the 
share cut off. The following cases were referred i o :— Jotindra 
Mohan Tagore v. Bejoy Ohand Mahatap (1); Reference by Board 
of Revenue (2) and Balaram v. Bamhrishna (S).

(1) {1904) I. L. a ,  32 Oalo., 483. (2) (1880) I . Is. B., 2 All., 664,
(3) (1905) I. L. R.. 89 Bom., 366.
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K n o x , T j b b a l l  and PiaaoTT, J J . A f t e r  hearing the learaed 
Oovernment AdFoaate -we agree with the Board of ReTenue, wHch 
has made this reference, that the words “ final order ” in section 2, 
clause (15) and article 45, clause (c) ot schedule I of the Stamp 
Act, No. II  of 1899, refer to the final order of the lowest court 
of original jurisdiction empowered to giye an order for effeofcing a 
partition at the time it is passed. Let this be the answer to the 
reference made by the Board of Revenue.

APPELLATE CIVIL.

Before Sir Henry Richards, Knight, G hief Jmiice, and Jttsiice Sir Pramada
Gliara'  ̂BaM rji.

OHETAN DAS (Dsfeitdaot) v . GOBIND SABAN (PxiA.intib’E’) asd 
d a n  KUNWAR and OXHKSBS {DBBtEHrDlHTS.)*

■Aat Wo. I V  o f 1882 (Transfer o f Property ActJ, section. Bis-—Mortgage—»Briar and 
paisne incambraneers'^Tender of amount of prior mortgage by puisne 
ineumbranoer— O ffer hy letter.

Held that am oSar by letter of the amouai: dlae on a mortgage is aot a good 
tender within the mesning oi seoiion 84 of ihe Transfer offproperty Act, It ia 
■neosssary that the money should he aot-aally produced unless it can ba shows 
■that the person entitled to receive the money has waived|thia condition. Kamaya 
S'aih V. Dem pa Bttdra JS'aik (1) referred to.

This was a suit on a boad executed in the year 1899. The 
principal defendant, Ohetan Das, was a puisne mortgagee who 
held a mortgage of the year 1903- Shortly after the execution of 
•this mortgage Ohetan Das had deposited in court a sum of money 
to clear off the incumbrance of 1899, and in this suit he pleaded 
that payment in bar of the plaintiff’s claim. It was found, 
however, that the actual amount deposited, which the plaintiff had 
refused to accsept, was less than the sum due under the mortgage. 
But the defendant further relied upon a 1 etter in which he had 

■offered to pay to the plaintiff a sum which was in fact in excess of 
what was due. Tae court of first instance gave the plaintiff a 
decree, but not for the whole amount claimed. The plaintiff 
appealed and the decree was modified in his favour by the lower

*  Baaond Appeal No. 86 of |913 from a decree of W« D. Bur&itt, Distriot 
Ju'iga oE Saharanour, dated the 3rd of February, 19X2, modifying a deoree o f  
Ijiadli Prasad, Additional Subordinate Judge ol Saharanput, dated the 24th of 
July 1911.

(1) (1896) I. Xi. E„ 22 Bom., 440.
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