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PRIVY COUNCIL.

KALI BAKHSH SINGH axp oruess (Derexpants) v. RAM GOPAT,
SINGH Awp orEERS (PLAINTIFFEB):
[On appeal from the Court of the Judicial Qommissioner of Oudh, at Tucknow.]
Pardanashin lady—Bxecution of deed—Suit for cancellation of deed—Onys of
proof—Nature of proof required—Independent advice not absolutely necese
sary—Lady of strong will and i the habit of managing her affairs with
considerable capacity for business—Undus influence— Natwral affeciion,

In the case of a deed executed by a pardanashin lady the law protects her
by demanding that the burden of proofshall in such case rest not with those
who attack, dut with those who rely upon, the deed; and it must be proved
affirmatively and conclusively that the deed was not only executed by, but was
explained to, and really nnderstood by, the grantor. It must also be established
that it was not signed under duress, but by the free and independent exercise of
ker will. Sajjad Husain v. Waztr 413 Khan (1) followed.

There is no absolute rule that a deed executed by a pardanashin lady cannot
stand unless it is proved that she had independent advice. The possession or
absence of independent advies is a fact o be taken into consideration and well
ve'ghed om n raviow of the whole eircumstances rvolevant to the issue of whebher
Lo Lhorn emnprehended, and deliberately and of her own free will

carricd oul, tho transachion; and if, upon svck a review of the facts~wwhich
include the naturc of the thing done, and the fraining and habit of mind of the
grantor, a8 well as the proximato circumstances aflecting the execution —ths
conclusion is reached that the obfaining of independent adviee would not
really have made any dificreuce in tho result, then the dcod ought to stand,

In a suit for cancellation of a deed of gift executed by a pardanashin lady
the facts were that her husband had died long before, and her property (consist-
ing of shares in a large nwmber of villages) was managed by her mukhtar with
whom she hod formed an intimacy, fhe vesult of which was the birth of two
S}legitirz111to danghters, one of whom was alive ab Lhe dale of the doed, The dones
was the legitimate son of her mukhtar. The deed was found bo bo duly executed,
attested by juss the persons who would naturally be called upon for such &
purpose, and registered in the usual way hy the proper officcr, The property
given was about one half of her estate, urd bhore wag no question of her being
impoverished by giving it, No undue influence was affirmabively proved. It

. appeared in evidance that the lady was sirong-minded and ad boen in the
habit for many yoars of managing her aflairs, of oubering up her accounts and
of attending to business matlurs.

Held (reversing the decision of tha Court of the Judicial Commissioner) that
the evidence as to her strength of will and business capacily, and tho fact that
the deed wag not, in the cirouwstances of her life, in any way an unnatural
disposition of her property, went {ar, taken together with the other evidence in
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the cags, to make it conclusive that the deed was granted by her asthe
expression of her deliberate mind and apart from any undue influence exerted
upon it ; and thab had independent advice been obtained the lady would have
acted just as she did, Mahomed Buksh Khan v. Hosseini Bibi (1) referred to.

APPEAL from a judgement and decree (21st May,1908,) of the
Court of the Judicial Commissioner of Oudh, which reversed a
judgement and decree (15th February, 1907,) of the Subordinate
Judge of Rae Bareli.

The plaintiff stated that one Bishunath Singh was the owner
of shares in the property in suit, and during his lifetime he
transferred his rights in the property to his son Brij Mohan
Singh, in whose favour mutation of names was made in the
Revenue Courts; that Brij Moban Singh died in 1882 leaving a
widow named Balraj Kunwar, who succteded to her husband’s estate ;
that on the 24th of September, 1908, she executed a deed of gift of
the property in suit in favour of Glanga Bakhsh Singh, the second
defendant, whose father, Kali Bakhsh Singh, was her agent and
trusted adviser ; that Balraj Kunwar died in November, 1903, and
on her death the first plaintiff Bhola Singh, the predecessor in
title of the respondents, became entitled, as revergioner, to the
property left by her ; but mutation of names was made in favour
of Ganga Bakhsh Singh in respect of such property.

The second plaintiff was a transferee of a portion of the
property. The suit was brought on the 17th, of September, 1906,
against the defendants for possession of the property, the
plaintiffs alleging that if the deed of gift, dated the 24th of Sep-
tember, 1903, was executed by Ba.lra.J Kunwar, it was not binding
on ker, and consequently not binding on them, on the ground that
Balraj Kunwar had no independent advice and was besides incapa-
citated by illness from understanding the nature of the transaction.

The defence was that Bishunath Singh never gave any portion
of his property to his son, with whom he was joint in estate; and,
on the death of Brij Mohan Singh in 1882, Bishunath Singh became
the sole owner of it; that Bishunath by deeds of gift, dated the 9th
of April, 1890, and 30th of April, 1892, transferred the property
to Balraj Kunwar, and in July, 1888, and September, 1890, he made
wills in her favour leaving her portions of his property for her
life, with remainder to one Surajpal Singhj that on the 2Tth

(1) (1688) T L. R, 15 Oalo., 684 : I B, 18 L. A, 81,
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of February, 1892, Balraj Kunwar made a will by which she left the
property in suit to Bishunath Singh for his life with remainder
to Surajpal Singh; that on the 24th of Sepiember, 1903, she made
the deed of gift of the property in suit to Ganga Bakhsh Singh, the
second defendant ; and that if the last named deed were invalid,
the property in suit passed to Surajpal Singh under the wills
above mentioned, and the plaintiffs therefore had né right of suit
in respect of if.

The material issues are stated in the judgement of the Judicial
Committee.” No issue was framed as to the wills which thé defen-
dants alleged to have been made by Bishunath Singh and Balraj
Kunwar and their effect on the plaintiffs’ right to the property
in suit. T

The Subordinate Judge found that the evidence of the plaintiff's
witnesses that the health or the state of her mind incapacitated
Balraj Kunwar from making an intelligent execution of the deed of
gift, was quite unreliable ; and held that she voluntarily executed
the deed while in a sound state of body and mind, and after
having its terms and effect explained to her, and that the deed
was binding upon her; and made a decree dismissing the suit
with costs.

An appeal by the plaintiffs to the Court of the Judicial Comis.
gioner was heard by Mr. E. Cramier, Judicial Commissioner, and
Mr. H, D. GrIFFIN, Second Additional Judicial Commissioner, who
were of opinion that the matter in dispute between the parties was
narrowed down to the three questions following, (1) whether
Bishunath Singh made an effective gift of his property to his son
Brij Mohan Singh, as alleged by the plaintiffs, in 1869 ; (2} (@)
. whether Balraj Kunwar executed the deed of gift of the 24th
of September, 1906, and if so, (b) whether it was binding upon her §
and (3) whether with reference to the wills of Bishunath Singh and
Balraj Kunwar, the plaintiffs bad any right to the property in suit.

. On the first quesiion the Subordinate Judge bad held that the
alleged transfer to Brij Mohan in 1888 had not been proved, and
the Court of the Judicial Commissioner agreed with that finding,
On the second question that Court dissented from the Subordinate
Judge, being of opinion that it had not been proved that Balraj
Kunwar had independent advice or understood the transaction, and
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therefore the deed of gift of the 24th of September, 1908, could not
stand. :

On this point the material portion of the judgement of the
Judicial Commissioner (the Second Additional Judicial Commis-
sioner concurring) was as follows :—

“ The facts suggest that the deed of gift must have been procured by the
influence of defendant No. 1. Balraj Kunwar was & young pardasiashin weman
in an advanced state of pregnancy cut off by her misconduct from the rest of her
family., She was also ill, but the evidence as to this is vague, Defendant No. 1
was not bound to her in any way ; he might have desorted herat any time, yeb
she made him & present of the best part of her property worth admittedly more
than Rs. 25,000.

«1t is needless to cite authorities to show that such a gift cannot stand -
unless it is proved that the lady had independent advice. Any intelligent and
independent person would have told her at once that if she wished to bencfit
her paramour the proper thing to do was to make a will in his favour. There
ig no evidence whatever ag to the origin of the deed of gift. The Registering
Officer and the other witnesses who, it may be observed, are all friends or
dependents of defendant No. 1,say that the deed was read out to her and
explained to her, One knows from experience of these cases what explanation
of this kind means. A desd couched in langunge which is for the most part
unintelligible to an uneducated woman is read over to her and she is agked
whether she understands it. She replies ¢yes’ and the deed is registered. In
the present case the deed containg Persian words which it is safe 1o pay the
lady did nob understand. It is casy for witnesses ta add thai the excoutand
said she is excouting it of hor own pleasure (Fhushi se.) I donbl Lkis park of
ibe evidence, but even if it is trve it does not ayail the defendants. Defendant
Wo. 1 was presont af the time and what is wanted is evidence to rebut the
prosumption thab the lady was acting under his influence. He did not come
into the witness-box, and there is no evidence whatever that the lady was & free
agent and understood the effect of the deed on her intercsis. According to the
witness Mahabir, the Registoring Officer told the lady that after the execution
of the deed she would have no right left in Asaipur and Baradih. If he did so
be was wrong, for she had a one anna share left, The fact that the gift relates
toa 9 anna 8 pleghare in the two villages and not fo the whole of her share
is curious. It may be that she thought she was making a will as she did in
1892. ' .

#In my opinion it hag not heen proved that Balvaj Runwar had independent

adivice or understood the trensaskion and iherefore the deed of gift cannob
stand,” ‘

In that view it became necessary to have a decision on question
No. 3, and the case was accordingly remanded to the Subordinate
Judge for a finding on that question.

After taking further evidence the Subordinate Judge held that
it was proved that the wills of Bishunath Singh of 1888 and 1890
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had been duly executed. As tothe will of Balraj Kunwar of the 27th
of February, 1892, he held that, assuming that she signed the will,
it had not been proved that it was explained to her, or that she
understood it, or that she had any independent advice, and that
therefore the right of the plaintiffs to the property in suit was not
affected by the wills of 1888, 1890, and 1892.

When the case again came before the Cowrt of the Judicial
Commissioner, the fresh evidence and the finding thereon of the
Subordinate Judge were considered by the Judicial Commissioner
(Mr. E. CHAMIER) and the Second Additional Judicial Commis-
sioner (Mr. R. GREEVEN), and in the result they both concurred
with the Subordinate Judge as to the will of Balraj Kunwar, which
they found was duly executed by her.

My, CEAMIER said that from the general circumstances of the
case he inferred that Balraj Kunwar was perfectly aware of the
contents of the will, and that Bishunath Singh with respect to her
occupied the position of an independent adviser; but as the
Subordinste Judge had found that it was not proved that Balraj
Kunwar undersfood the will, and as his learned colleague was
strongly of opinion that the Subordinate Judge’s finding was
right, and as he (Mr. CEAMIER) was not satisfied the finding was
wrong he was prepared to accept their view.

Mr. GREEVEN said that on a close examination of the evidence,
he was of opinion that the defendants had failed to establish (1st)
that the signature to the will was that of Balraj Kunwar ; and (2nd)
that, even it were hers, she understood the nature of the document :
and moreover he felt himself unable to infer, from the general
circumstances of the case, that in this instance Bishunath Singh
was an independent adviser.

The appeal was ' % o'l and the suit decreed with
costs in both courts.

On this appeal.— :

DeGruyther, K.0., and B. Dube, for the appellants, contended
thap the evidince established the validity of the deed of gift, dated
the 24th of September, 1903: it was vead over, and ifs terms
explained to the executant Balraj Kunwar, and i was v oluntarily
executed by her with full knowledge and understanding of its
contents and of their effect. Her capacity to make such a deed
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was undoubted, and she had thus fulfilled all the requirements of
2 valid and operative deed. Though Kali Bakhsh was not
examined he offered himself for cross-examination, but no questions
were put to him. On the other hand, the respondents’ witnesses
were described by the Subordinate Judge who saw and heard them
as quite unreliable. Reference was made to Sujjad Husain v.
Wazir Ali Khan (1) and the cases there cited; and Mahomed
Buksh Khan v. Hosseini Bibi (2). There was no proof of any
undue influence over Balraj Kunwar. As to the influence caused by
the confidential relation in which Kali Bakhsh stood toivards her,
Coomber v. Coomber (3) was referred to. Here, as in that case,
there was no doubt some natural affection towards the donee and
the deed was upheld without evidence of independent advice.
Under the circumstances of the case, it was submitted that the
deed of gift was not an unnatural or improbable disposition of her
property by Balraj Kunwar. The onus of proving the deed to be
invalid and of no effect was therefore on the respondents. The
will of the 27th of February, 1892, was, it was also conbended,
valid, and in view of its provisions the respondents had no title to
the property in suit.

Sir Erle Richards, K. ., and Ross K. C., for the respondents,
contended as to the deed of gift that it was invalid, and could not
stand because it had not been shown that Balra] Kuawar had, in the
matter of its execution, any independent advice, or understood
the transaction. Reference was made to Trevelyan's Hindu law,
page 490. As to the general law on the subject of the execution
of deeds by pardanashin ladies, reference was made to section 111
of the Evidence Act (I of 1872); Ameer Ali’s and Woodroffe’s
Law of Evidence (4th ed.) pages 584, 587 ; Kanailal v. Kamini
Debi (4); Sujjad Husain v. Wazir Ali Khan (5); Mahomed
Bulish Kham v. Hosseini Bibi (6); Allcard v. Skinner (7) per
CorzoN L. J.; and Pollock on Contracts (Sth ed.), page 640, where

the last named case was referred to. The onus of proof was on
(1) (1922) I. 1. R, 84 AlL, 455 (462} :  (4) (1867) 1 B.I.. R, O. C., 81 note.
L.R, 89 L A, 156 (160). =
(2) (1888) L L. R, 16 Cale,, 684 (699): (5) (1912) I. L. R., 84 All, 466:

L.R,15L A, 81 (93). L.R, 89 L A, 156,
{8) (1910} 1 Ch. D., 174 : on appenl {6) (1888) I. L. R., 16 Qale,, 684: .
{1011) 1 Ok, 723. L.R,151 A, 81, : '

(T) (1887) L R, 86 Ch.D., 145 (171).
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those who relied on the deed, and benefited under it, and the
Judicial Commissioner’s Court had held that the appellants had
not discharged that onus.

De@Gruyther, K. 0., in reply as to the contention that Balraj
Kunwar had no independent advice referred to Hakim Muhammad
Ikram wd-din v. Najiban (1) as showing that there were circum-
stances (as for instance where the lady was fully capable of manag-
ing her own affairs) in which the want of independent advice was
not: fatal to the validity of the deed. In the present case the
evidence showed that Balraj Kunwar had considerable business
capacity. The opinion referred to in Trevelyan’s Hindu law was
not in accordance with any decision. The appeal, it was submitted,
should be allowed. ,

1918, November 27th.—The judgement of their Lordships was
delivered by Lord SHaw,—

This is an appeal from a judgement and decree of date the
21st May, 1908, of the Court of the Judicial Commissioner of
Oudb, which reversed s judgement and decree of the Subordinate
Judge of Rae Bareli, dated the 15th of February, 1907.

The plaintiffs ask that a decree for actual and proprietary
possession of certain shares in villages in pargana Salon be
passed in their favour against the defendants, and for an account
of mesne profits,

- It is unnecessary to enter upon many dotails of the case. The
portion of it which was laid bofore the Board consists in a demand
for cancellation of a deed of gift, dated the 24th of September, 1903,
executed by one Balraj Kunwar in favour of Qunga Bakhsh Smgh
son, of the appellant, Kali Bakhsh Singh.

This deed has been upheld by the Subordinate Judge, and bas

been desared invalid by the Court of the Judieial Commissioner.
It is important to observe what were the grounds for the
cancellation of this deed. They are gathered together in the
issues framed by the Subordinate Judge, and are as follows:—
«(1) Did the lady cxecute the deed of gift?
{2) Was it ¢written and completed without her know]edge? "Was she
able to understand ’ the transaction ?
{3) Was she of unsound mind at the time of the writing of the, saxd
deed ?

(1) (1898) 1. L, R, 20 AL, 447 : 1. B, 25 I, A,, 287,
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1913 The relation of the parties to the deed was, briefly stated,
Trabimaen bhis :—Balraj Kunwar, who died two months after the execution of
11 Baxnsn
smvaf.  the deed of gift, was a pardanashin lady. She was possessed of
Rax ’éom a number of villages, or rather of shares therein, and she had
BINGE.  hecome absolube owner thereof as the result of gifts made by one
Bishunath Singh, At least six deeds of gift are produced, and
there can be little doubt that the lady thoroughly understood
this form of transaction. Her husband had died many years
before, namely, in 1881, and her property was managed by Kali
Bakhsh Singh, who was her mukhtar, and with whom she
formed an intimacy, the result of which was the birth of two
illegitimate daughters. One of these was alive at the date of
the deed.

Ganga Bakbsh Singh was the legifimate son of Kali Bakhsh
Singh, and the suggestion seems to be warranted which points
“not only to the affection which Balraj Kunwar had for Kali Bakhsh,
but to the attachment which she had formed to the boy. The
interests represented by the plaintiffs are derived from remote
relationship to Brij Mohan Singh, the deceansed husband, and to
Bishunath Singh, the father-inlaw of the lady. :

Upon the issues as framed and the contentions of parties as
pled, the Subordinate Judge, who manifestly conducted the case
with great care, had no doubt. As (o the plaintiffy’ evidense he
holds that 1t “is absolutely unreliable and seems i nc a pure
concoction.” Reasons are given for this epinion, and the judge-
ment upon this part of the case does not seem to be controverted
in the Cowrt of the Judicial Commissioner. In short “the attack
upon the deed by the evidence led by the plaintiffs has failed,

As to the evidence tendered in support of it the matter stands
thus: ex facie, it is duly signed and attested. It bears the signa-
ture of Balraj Kunwar, of the patwari, Lachman Prasad, and of

~ three other witnesses, including the family pricst. Above all,
‘vhere is the certificate of Eunyad Husain, the Sub-Registrar of
Salon, as to what occurred when the deed was produced by Balraj
Kunwar before him at her residence. It iy duly registered, There
scems no reason to doubt the value of his testimony, which is
believed in its entirety by tho Subordinale Judge. Apart from
the circumstances to be now mentioned, the deed appears to be
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beyond suspicion, being aftested by just those persons who would
be naturally called in for such a purpose and being registered in
the usual ‘way by the proper officer.

Their Lordships incline to the opinion that the judgement of the
Subordinate Judge would not have been reversed but for the
controlling weight which was attached by the Court of the
Judicial Commissioner to the fach that the lady in the transaction
had not independent advice. The view, put briefly, adopted in thas
Court is this: The deed was executed in favour of the son of a
paramour, and therefore, to all intents and purposes, in favour of
the paramour himself, he also being a person who was her
mulhtar, Although there is no direct evidenmce that he ever
influenced her to make a gift in favour of his son, still, in the

circumstances, the deed (so'it Is maintained) must fall, because the

law makes an absolute demand that a person in such a situation
should have independent advice. The absence of this element
entitles a court of law to seb the deed aside.

There are several circumstances which favour this conclusion.
In the first place, the lady was a pardanashin lady, and the law
throws around her a special cloak of protection. It demands that
the burden of proof shall in such a case rest, not with those who
attack, but with those who found upon the deed, and the proof must
go so far as o show affirmatively and conclusively that the deed
was not only executed by, but was explained to, and was really
understood by, the grantor. In such cases it must also, of course,
be established that the deed was not signed under duress, but
arose from the free and independent will of the grantor The law
as just stated is too well sotiled fo be doubted ox upset. It was
expressly re-affirmed by this Board in the case of Sajjud Husain
v. Wazir Ali Ihom (1), and nothing that is now said ean, or is
intended to, disturb it.

In the next place, a fact which has given rise in their Lord:
ships’ minds to considerable difficulty, has been that Kali Bakhsh,
the father of the donee and the makhior of the donor, was net
examined as na witness,

-ihis brief review is given by way of indication tha.t the
judgement now to be announced has been arrived at after a full
(1) (1912) L. L, R 84 ALL, 455: L B, 89 1. A, 156,

12

1918

Kz Bagasg
Binen

v,
Rax Goran
Bivam,



1918

KArrBArHER
SinGE

9.
Riu GOopAL
y8(c:

90 THE INDIAN LAW REPORTS, [voL. XXXVL

balancing of the considerations both in fact and.in law which affect
the question to be determined,

The property conveyed by the deed of gift amounted, as the-
Board were informed, to about _one-half of the lady’s estate. - It
was not contended that her outward style or mode of life had -
thereby been changed, or that any impoverishment had occurred,
the case being . thus distinguished from those of donations of
practically the emtire property of the donor, of which the case of
Sajjad Husain above referred to was an instance.

Their Lordships are satisfied on the salient features of the case
as follows s

1. As to the execution of the deed. The challenge of thls has -
failed, and both the Courts below hold the execution to be
properly and satisfactorily established. : '

2. As.to the capacity of the grantor. Upon this subject the
Courts below are also agreed in holding that competency is proved.
In their Lordships’ judgement, this is so, as after mentioned, in a
special degree.

8. As -tothedeed bemg read over and explained. Again both-
Oourts are agreed. . But while the Subordinate Judge thinks that
the explanation was thorough, the Judicial Commissioners appear
toincline to the view that it was perfunctory. Upon this matter -

much depends upon whether the grantor of the deed was a person

accustomed to business or to the mangement of affairs, It is upon
this point that their Lordships find themselves in agreement with
the Subordinate Judge. In doing so they found upon what is
admitted, not only by him, but by the Court of the Judicial-
Commissioner, It appears that the lady had been in the habit for
a considerable period of years of managing her affairs, of entering
up her accounts, and of attending to business. Upon another part
of the case i rather appears from the judgement of the Judicial
Commissioner, Mr. CRAMIER, that the lady bad much strength of
will, and that her father-in-law, Bishunath Singh “used to obey
Balraj Kunwar more than the lattor obeyed him ;” while with
reference to the issue now under discussion, the same Judical
Commissioner’ says t=-‘It is proved by evidence adduced by the
plaintiffy that Balraj Kuar signed her own accounts and looked.
after her own affairs,” Their Lordships, in shovt, do npt enlerlain
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much doubt that this pardenashin lady was a capable woman,
fully alive to the direction of her own interests, and well aware
of what she was doing. :

4. As to undue influence. Nothing of this kind is proved
affirmatively, and the inference upon the subject must depend to a
considerable extent upon the view which is taken as to the capacity
- of the grantor of the deed. The suggestion that Kali Bakhsh
- prompted a gift in favour of his son does not seem to rest upon
anything more than that he was muklhiar, or held a power of
attorney in regard to the management of her property. It is
regrettable that the matter was left thus in the region of conjects
ure. There is no evidence of any kind that the mulkhtar either
mismanaged or overmandged anything committed to his charge, or
that in any particular regarding her affairs he withstood the lady
or controlled her purposes. It is accordingly necessary to consider
whether the facts of this case fall under the general and useful
category of the principle which in the language of Lord Kingsdown
in Smith v. Kay (1), “ applies to every case where influcnce is
acquired and abused, where confidence is reposed and betrayed.”
Their Lordships do not find themselves able to affirm that such
abuse or betrayal occurred. It is no doubt true that the evidence
in such a case would not require to have been very strong, but
there is no evidence ab all which would lead to the conclusion.

As stated, their Lordships incline to think that the judgement
of the Subordinate Judge would have been affirmed by the Judicial
Commissioners bub for the view thus expressed :— “ It i3 needless

to cite authorities to show thai such u gilt cannot stand unless it is

proved that the lady had independent advice.”
In their Lordships’ opinion there is no rule of law of the
absolute kind here indicated, The possession of independent
" advice, or the abgence of it, is a fact to be taken info consideration
and well weighed on a review of the whole circumstances relevant
to the issue of whether the grantor thoroughly comprehended,
and deliberately and of her own free will carried out, ihe transac-
tion. If'she did, the issue is solved and the transaction is nupheld:
but if upon a review of the facts~—which include the nasure of the
thing done and the training and labis of mind of the grantor, as

{1) (1859) 7 H. L. 0., 760 (779).
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well as the proxzimate circumstances affecting the execution :— if
the conclusion is reached that the obtaining of independent advice
would not really have made any difference in the result, then the
deed ought to stand. The present, in their Lordships’ judgement,
appears to be a case of that kind,

Their Lordships, as already mentioned, have fully in view the
fact that the lady was a pardanashin lady, but the evidence as to
her strength of will and business capacity, and the fact shat the
deed as granted is not in the circumstances of her life in any way
an unnatural disposition of part of her property, go’far, taken
together with the evidence in this case, to convince them that the
deed was granted by her as the expression of her deliberate mind
and apart {rom any undue influenee éxerted upon it. In short,
their view is that if independent outside advice, which is an
essentially different thing from independent outside control, had
been obtained, the lady would have acted just as she did. Much
as their Lordships support and approve of the protection given
by law to a pardanashin lady, they cannot transmute such a legal
protection into a legal disability. She might, especially if the
outside adviser had been a lawyer, have altered the shape or form
of the transaction, bub in substance and result she would have
carried out the same purpose and will as are expressed by the
deed under challenge. They refer to the judgement of Lord
Mucnaghten in Makiomed Buksh Khan v. Hosseini Bibs (1),

in these circumstances their Lordships will humbly advise His
Majesty that the judgement and decree appealed from should
bé reversed and that of the Subordinate Judge of date the 15th of
February, 1907, should be restored. The appellants will be entitled
to the costs since the date of the last mentioned Judgement and to
the costs of this appeal.

Appea,Z allowed

Solicitors for the appellants Bawow Rogers & Nevill,

 Solicitors for the respondents: 7. L. Wilson & Co.

J. V. W,

(1) (1888) I. L, R, 15 Gglo., 684; T R, 161 A, 81,



