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FULL’ BENCH.

Before Sir Eenry BicJzards, Knight, Chief Justice, J'astice Sir Pramada Charan ’ 1913
Banerji and Mr, Jusiiee Byves. Deoembei, 1.

LUTAWAN AND 0THBS8 (P lahttots) v . LAOHYA &.m oroEas (P e fso ta to ).*
Ciml Procedure Code (1908), schedule I I , articles 15 and 16 ; order X X X II , rule 

l^A rlU ration — Agreement hy guardian ad litem o/ mim r party to refer—
No objeation talmi to validity o f award— Decree in accordMice with award—

Wiiere an objection to the validity of an award, wticli might have been 
raised tinder article 15 of the second schedule to the Code of Civil Procedure,%
is not raised within the^time limited, or, being raised, is rejected, and the court 
proceeds to prononnce judgement find to frame a decree, no appeal will lie except 
on the grounds stated In article 16 of the aame schedule. So held by E iohaeds ,

0. J. and Banebti and E y v e s , JJ-
Semble (per BidHABDS, 0. J„ and BYVEa, J.) that order XXXII, rule 7, of 

the Oode of Civil Procedure, 1908, does not control article 1 of the second 
sohe3nIe. It is not therefore necessary for the guardian of a minor party to 
obtain the express leave of the court before agreeing to a reference to arbiti'ation 
being made by the court.

Ghulam K h m  v. Muharnrncul JJr.̂ isan (1 ) :ind Eardco Saltai v. Gmeri 
Shalikai' (2) referred to. Lakshniana Okoiii v. CJiirMatiiaviU (3) di,stinguishcd.

The facts of this f3aso vrere as follows : —
' During the pendency of tlie suit an application was made by 

all the parties, including minors, to refer the matter to a named 
arbitrator and order of reference was made. No application was 
made for leave to refer the matter on behalf of the minors. The ‘ 
arbitrator made an award and filed it, Objections were taken to ' 
the award but were overruled and a decree was made in accord” 
ance with the award. In appeal the objector seb iip a new j)Iea as to ■ 
the invalidity of the award on the ground Lhat, a.s mo leave of court: 
bad been obtained on behalf oftiie minorn, tliere was no legal refer
en c e  and no legal award. The court set aside the decree upon 
this ground. The plaintiffs appealed. -

The Hon’ble Dr. Sundar Lai, for the appellants :—
The only ground on which t.lie lower appellate court has set 

aside the award and the decrec based thereupon was that the 
sanction of the court had not been obtained to the making of

• First Appeal No. 35 of 1913 from an order of L. Marshall, Disirict Jadge 
of Jaunpur, dated the <lith of DecomboE, 1913.

.(1 ) (1901) I .L .R ., 29 Gale., 107. (2) {1005) I. L, R„ 28 All., 35.
(3) (1900) J, L. R., 24 Mad., 326.



1913 fcb.0 STibmissioa to arbitration uiider rule 7, order X X X II of
Lxjtawan Code. It had been definitely ruled by this Hon’ble Court 

i>. under the corresponding section 606 of Act XIV  of 1882,
Laohya. snch sanction was required in such a case. Follow

ing the practice settled by that ruling, the parties did not 
apply for such sanction. No such sanction is necessary in law. 
If the parties unanimously move the court to make the reference, 
such unanimous action, though reduced to the form of a petition in 
’writing signed by them all is not an “ agreement ” of the nature 
mentioned in rule 7, order XXXII, If it were so everymotion by 
‘ consent ’ including one for the adjournment of a case would be an 
agreement to which the sanction of the court would be necessary. 
It is the court which makes the refereace, after satisfying itself 
that all the parties interested agree in such reference being made. 
Any facts antecedent to the reference affecting its validity 
should have been made the subject of an objection under paragraph 
15 of schedule II of the Code, The words “ or being otherwise 
invalid ** added to sub-clause (3) of that paragraph, were intended 
to cover all possible objections of any kind to the award. The 
intention of the Code as now amended was that all objections to 
the award should be made to the court making the reference, whose 
decision on the validity of the award was to be final. The decree 
on the award was final under paragraph 16 of schedule II, Any 
objection not made to that court or if made to that court and 
rejected by it, could not be considered in appeal: Ghulam Khan v. 
Muhammad Sassan (I), Sansraj v. 8undar Lai (2), 8Mh Kriato 
Daw S Oo. v. Satish Ohandra Dutt (3) and Kanakku N'agalinga 
Naih V. N'agalinga Naih (4). It was not open to the lower 
appellate court to entertain an appeal, and to reconsider the 
decision of the court of first instance.

Munshi Maribans Bahai, followed on the same side.
Mr. Mameed-ullah, for the respondents.
The reference to arbitration was bad; there being minors on 

both sides the permission of the court was necessary, and it was 
not granted to either side. In cases where minors are concerned 
it is the duty of the court itself to see that all legal requirements

(1) (1901) I. L. R., 29 Oalo., 167. <8) (1912) I. L. a , 89 Galo., 822;
(2) (1908) I. L. R., 35 Oalo., 648. (4) (1909) I. L. B., 82 Mad., SlO,
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are fulfilled, even when the parties do not call the court’s attention. i9i&
The reference being bad in law, there was no proper arbitration. ldta’wah

No valid and legal award was passed, which could form the basis 
of a decree and against which the law gives no appeal. Also the 
words of the present decree go beyond the words and spirit of the 
so-called award. No minor can be blamed for not filing objections 
to the reference on the award in the court of first instance. The 
defects in the wording of the decree could only be discovered later 
on and a higher court of law is not precluded from entertaining 
an appeal. " Reference was made to sections 462, 506 and 521 of the 
Code of Civil Procedure, 1882, and to the Code of 1908, order 
XXXII, rule 7, and schedule II, articles 15 and 16, also to Lalcsh 
manaChetti v. Ghinnatliambi' Ghetti (1).

K ich ard s , C. J.— This appeal arises out of a suit to recover 
possession of a house. The claim was only valued at the small 
sum of Rs. 43-4-0. Amongst the array of parties were minors on 
both sides who were represented in the suit by their respective 
guardians. During the course of the litigation an application was 
made ia writing by all the parties that the matiers in dispute 
should be referred to the arbitration of a named arbitrator. In 
pursuance of this application the court made an order of reference.
The arbitrator took upon himself the burden of the arbitration 
and made an award. Ob]'ections were filed, on behalf of the 
defendants, to the award. The objections were six in number, 
relating to the conduct of the arbitrator and his alleged refusal to 
hear the evidence offered by the parties and other matters. No 
objection was taken that the leave of thn court was not obtained 
prior to the order of reference, and it is quite clear that no such 
matter was ever brought under the notice of the court whii;h had 
made the order of reference. The learned Munsif heard the 
various objections and having oyerrulod them made a decree in 
accordance with the award. An appeal was preferred to the 
District Judge by the defendants, and there for th.e first time it was 
objected that the leave of the court had not been obtained prior to 
tlie reference, and it was contended on these grounds that there 
was no valid reference and, therefore, no valid award, and that an 
appeal lay. The learned District Judge accepted this contention

(1) (1900) I. L. R., 24 Mad., 3^6,

IQ
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191S yi,nd set aside tlie decree and the award and remanded the case. 
Hence the present appeal.

Arbitration proceedings are now governed by the second 
schedule to the Code of Civil Procedure. The first paragraph
provides as follows :—

Where ia any suifc all the parties intecested agree that any naatter in 
diSerence between them shall be referred to arbitration, they may, at any time 
before |u.dgement is pronoun.cedj apply to the court for an order of referenoe.

Clause (2) is as follows :—
"  Every suoh. application shall be in writing and shall state the matter 

sought to be referred.’ ’

This provision corresponds to section 506 of the Code of Civil 
Procedure of 1882, the only difference being that in section 506 
the words are as follows :—

“ n  all the parties to a suit desire that any matter in difierence between 
them be referred to arbitration, they may.*’

The schedule then provides for the order of reference, the 
appointment of arbitrators and other matters. Paragraph 15 
provides that no award shall be set aside except on one of the 
grounds specified:

(1) Corruption or misconduct of the arbitrator or umpire.”
(2) "  Either party haying been guilty of fraudulent concealment of any 

matter which, he ought to have disclosed, or of wilfully misloudisig or deceiving 
the arbitrator or utnp’ro.”

(3) “ n\- -.u::.i iiii vir.,' made after the issue of an order by the court
sVipcrsoding tho arbitration and proceeding witli the suit or after the expiration 
of the period allowed by the court, or being otherwise invalid.”

The words “ or being otherwise invalid ” have been introduced 
into the present Code and were not in the Code of 1882. 
Paragraph 16 provides :—

•• Where the court sees no'oauso to remit the award or any of the matters 
referred to arbitration for reconsideration in manner aforesaid, and no application 
has been made to set aside the award, or the court has refused such application, 
the court shall, after the time for making suoh application has expired, proceed 
to pronounce judgoment according to the award.”

Clause (2) provides :—
“ Upon the jmdgementiBo pronounced a decroc sIimII follow, and no apx̂ eil 

shall lie from such decree except in so/ar as the decree is in oxcess of, or not in 
accordance with, the award,”

It is contended on behalf of the appellants, first, that the matter 
in dispute which should be referred to arbitration is not an agree- 
iP^pt within the meaning of order XXXII, rule 7, of the Code of



Civil Procedure requiring the leave of the court. It is further 
argued that, even if such an agreement was an agreement ■within '' 
the meaning of order X X X II, rule 7, the fact that leave was not v. 

obtained does not give a right of appeal. It was a matter which 
the court which had made the order of reference could have consi
dered, if it had been properly brought before it as being a ground 
on which the award was otherwise invalid.”

In support of the appellant’s first contention the case of 
Eardeo Sahai v. Gauri Shankar (1) was relied upon. In that 
case it was’expressly decided that it was unnecessary to obtain the 
leave of the court before making an application to refer under 
Chapter X X X V II of the Code of Civil Procedure. The learned 
Judges say (at page 36) :—  ̂ In'the first place we do not think that 
section 462 has any application to the proceedings provided fox by 
Chapter X X X V II of the Code, that is to arbitration proceedings, 
which are special proceedings.” This, no doubt, is an authority in 
favour of the appellant’s confcention. There is a slight change in 
the wording of ptiragraph 1 of the second schedule which I  have 
already referred to. The words in section 606 are :

« If all tiie parties to a suit desire that any matter in difference | between 
them ta referred to arbitration”

while in paragraph 1 of the second schedule the words are 
“ Where in any suit all the parties interested agree . . . ”

I do not think that much weight can be given to this verbal 
alteration in :>f the Code, It is not the parties who
refer. It is :. t: ■■:\\\:riakes the order of reference, and at
the present time, just as under the old Code, all tliafc th| parties 
do is to agree to make an application to the court asking it to 
make an order of reference.

The appellants also 'rely on the case of §hida7Yh Khan v. 
Mibhaonmad ffassan (2). This was a decision of their Lordships 
of the Privy Council, in which their Lordships express a strong 
opinion in favour of the finality of awards. Exacbly the same 
point had been taken as a ground for revision in the Punjab Chief 
Court as is raised in the present appeal, namely, that the leave of 
the court had not been obtained prior to the appUgabion for an 
order of reference. Sir William Ratfeigan, who appeared for the 

(1) (1905) I. L. R., -28 All., 85. (3) (1901) I. L. R., 29 Gale-, 167.
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3913 appellants, expressly took the ground that the reference lo  arbitra- 
'l/UTAWAir agreement within the meaning of section 462 and that

t>- the leave of the court ought to have been obtained under that
LA-cH-sri,. gection. Their Lordships do not specifically deal with this ground

of objection. They, however, make the following remark : —
*‘Inasmuch as their Lordships hold that the application in revision 
was incompetent, it would be a work of supererogation to discuss 
the various objections raised by the appellants in the High Court. 
It is enough to say that in their Lordships’ opinion there does not 
appear to have been any substance in any one of them.’’ It is not 
easy to say that their Lordships of the Privy Council omitted to 
consider this ground of objection which was not only taken in the 
Chief Court but was actually argued by counsel before their 
Lordships.

On this part of the case the respondents rely on the case of 
Lakahmana Ghetti v. Ghinnathambi Ghetti (1). There the 
parties, one of whom was a minois, agreed to refer certain matters 
in dispute in a suit to arbitration. The court held that as the 
leave of the court was not obtained the minor was not bound by 
the award and accordingly the sale should be set aside. It may 
be pointed out that in this case the court made no order of refer
ence. The submission to arbitration was a private submission to 
axbitration, not made through the court, It may further be pointed 
out thal, this deciriun was given before i;he decision of their Lord
ships of the Privy Council in the case of Ohulam Khan v. 
Muhammad Rassan, already referred to. While I am inclined to 
agree with the decision of the Court in the case of Hardeo Sakai 
V. Oauri Shankar, referred to above, I do not think it is necessary 
in the present case to decide the point, because I think that the 
appellants are entitled to succeed on the second ground. I have 
already pointed our, that the present Code expressly authorizes 
the court making the order of reference to entertain objections 
taken on the ground of the invalidity of the award. It seems to 
me that it was the clear intention of the Legislature by this
amendment of the Code that objections to the award on the
ground ot invalidity from any cause whatever should be decided 
by that court and by no other court. It is no doubt the duty of

(1) (1900) I. L. E., 24 Mad,, 320.
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the court which makes the order of reference to carefully consider 
all such objections, and I think that the court ought not to hesitate 
to set aside an award if it finds that it is on any legal ground Xjuta-'wa.s 
• •
invalid. ’L a.ob'sa.

I  accordingly would allow the appeal and set aside the order 
of the court below and restore the decree of the court of first 
instance.

Banebji, J.— The first question to be determined in this appeal 
is whether an appeal lay to the court below from the decree 
passed by the court of first instance. That decree was in accord
ance with an award of an arbitrator, and was not In excess of the 
award nor at variance with it. There may be a few verbal 
differences between the language of the award and the language 
of the decree, but in substance the judgement of the court and the 
decree which followed it are in complete accordance with the 
award. In the appeal to the lower appellate court no objection was 
taken on the ground that the decrce was not in accordance with or 
was in excess of the award. Paragraph J6 of clie second schedule 
to the Code of Civil Procedure provides fchat where a decree is in 
accordance witlithe award, and nob in excess of or at variance with 
it, no appeal lies. No doubt, before the new Code of Civil Proce
dure was enacted, it had been held in a number of cases that for the 
finality of a decree made in accordance with an award, it was 
essential that there must have been an award valid in law. In this 
respect the present Code of Civil Procedure has made this altera
tion in the law that it has provided inparagraphlS that an objection 
to the award may be taken on the ground that the award k  “other
wise invalid.” It is manifest from the provisions of the Code of 
Civil Procedure that the intention of the Legislature is to give 
finality to the decisions of arbitrators and to decrees passed in 
accordance therewith. Their Lordships of the Privy Council 
in the case of Ghulam Khan v. Muhamm ad Hassdn (1), emphasized 
the desirability of sutili fiualii.y. in consequcnce of this decision 
of their Lordships the Legislature apparently added the words “or 
being otherwise invalid” in clause {o) of paragraph 15 of the second 
schedule. Under the old Code an objection could not be taken 
before the court which referred the case to arbitration on the ground 

(1) (1901) I. L. B., 29 0»lc., 167.
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Laohya.

X9i3 that the award was invalid for any reasons other than fche reasons
mentioned in section 621 of that Code. But, as pointed out above, 

V. an additional reason has been added in the present Code for
objecting to an award, namely, that it is “ otherwise invalid. ” If 
upon sucii objection being taken the court judicially considers 
the objection and decides it in favour of the award, and passes 
judgement in accordance with the award the decree which follows 
such judgement is, under the present Code, final and no appeal 
lies from it. It is thus clear that the intention of the Legislature 
was that only one court, namely, the court which referi'ed the case 
to arbitration, should try the question whether the award is invalid 
for any reason other than the reasons specifically mentioned in 
paragraph 15. It seems to me that the Legislature clearly intend
ed to set at rest the conflict of opinion which existed before the 
e n a c tm e n t of the present Code and to take away the grievance 
which existed on the ground that the validity of an award could 
not be contested on any ground other than those specified in 
section 521 of the old Code. It is, therefore, needless to consider 
the various rulings on the point in cases decided before the enact
ment of the present Code. In the case before us the defendants 
took no objection before the court of first instance on the ground 
that the award^was inyalid boaause the o.gi-eeincnt to apply to the 
court to refer the disputes between the parties to arbitration had 
not received the sanction of the court. Any such objection could 
have been taken before the expiry of the period of limitation 
allowed for preferring such objections and nob having been taken 
at that stage it could not at any subsequent stage be put forward 
as a ground for setting aside the award. It was therefore, too 
late for the defendants to urge, as they did before the lower appel
late court, that the award wad invalid on the ground I have already 
mentioned, and it is equally too late to urge before this Court 
that it is invalid. I agree with the learned Ciiief Justice in hold
ing that no appeal lay to, fche court below, Having regard to 
this view it is not necessary to express any opinion on the other 
question raised in the argurneat beibre iî j iiaaiely, whether an 
agreement entered into by tihc giiaruiau of a minor i’oi' making 
an application for an order of reforeii ?e to arbitration comes 
within the purview of order XXXII, rule 7, of the Code. I

76 THE INDIAN LAW REPORTS, [VOL. XXXVI.



VOL. XXXYI.] ALLAHABAD SERIES. 77

would allow the appeal and set aside the order of the court 
below.

Eyves, J.— I agree with the learned Chief Justice in thinking 
that the decision in i. L. R., 28 All., 36, was right. I  do not think 
the Legislature, by substituting the word “agree” in paragraph 1 
of the second schedule of the new Code, for “ desire ” in section 
506 of the old Code, intended that order X X X II, rule 7, should 
control proceedings under the second schedule, paragraph 1. But 
in any event I  also agree with both my colleagues in thinking that 
no appeal Jay to the lower appellate court on the ground that the 
award was inmlid, no such ground having been taken before the 
court which made the reference within the period of limitation 
allowed. I  also think that^the,appeal should be allowed.

By the Court:— The order of the Court is that the appeal be 
allowed, the order of the court below be set aside and the decree 
of the court of first instance restored with costs in all courts.

Apjpeal allowed,

' APPim ATB~CITIL,
Before Mr, Justice Myves and Mr. Justice Piggoti.

JAGAENATH SAHI (P e tm io n h b ) v . KAMTA PEASAD DPADHYA 
( O p p o s ite  p a b tx ).®

Civil Procedure Gode (1908), section 148; order IX , rul& 13—Dficm ex 
patte— CondiMom? order settii/ig aside decree‘-Condition %ot ftdfilled— Gowt 
competent either to extend time for  compliance uoith conditioTi or to pass a fresh  
conditional order.

On an application, to set aside an ex parte dccrco the com t passed an orflcr 
in favouc of the applicants, bub coiiclii.ionai on. iboir paying lo tho plaintiff by a 
certain date a sum of money as di.a-nHgf-.y. This condii'ion wa-3 noi= fuifilleci, and 
the court— holding that it had no Jurisdiction io roec-ive ihe prescribed ■pavjncnfc 
after the date j0.xed—disallowed the dofsndi'-nljj’ application to sot aside the 
decree.

JBeld (1 ) that an appeal lay froj-a this ordor, and (2) that the court below 
had jurisdiction to extend the time ior payment of the damages or to pass a 
fresh conditional order setting aside the decree upon terms, the original order . 
having become inoperative. Surm jan Singh v. Rarn Bahai Lai (I) distin
guished.

In this case certain defendants, against whom a decree had 
been passed ex parte on the 12th of August, 1911, applied nnder

♦ First Appeal Ko, 127 of l!i)13 from an order of Y. N. Mehta, Subordinate 
Judge of Jaunpur, dated the 12th of April, 1913.

(1) (1918) 36 Ali„ 582.
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