
The feet there was that all the co-sharers in the T il la g e  were iS8$
admittedly iu possession of specific pieces of land, and the only
q^gstion between the parties was whether the partition had 
^ven  them the title to the partitioned land. This distinguishes IfAUl
that case fi’om the present one, and .therefore in our opinion ® 
that case does not conflict with our decision in the present case.

For the reasons then which I  have given we think that 
the judgment dismissing the suit was right, although we do 
not agree with the reasons which the District Judge has given 
for dismissing it. In the result this appeal must be dismissed 
with costs.

T, A . P. A ^ e a l diamiased.
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CRIMINAL REVISION.

Before Mr. Justice Macpheraon and M r. Justice T rm lyan .

JN THE HATTBB OF MADHUB OHUKDEE MOZXJMDAR (PetitionebJ
tf.NOVODBEPCHUUDEBPUlIDlT (Oppositb Pabto).* iftwwt8w» ig,

Criminal Procedure Code (Act Z  0/  1 8 8 2 « .  487—Judicial proceeding'^
Sanctiim to pmsecute-^Crtminal Appeal, Eearing o j hy JXarict Judge 
wfio &ae granted sanction to preseeuU—Penal Code, t ,  210-

A oomplainant applied to a MunsifiE for saoction to proBecute a decree* 
holder for an offence under s. 210 of -the Penal Code, and' upoa the 
MunBifPs refusing auoli application preferred an appeal to the District 
Judge, who granted the sanction asked for. The decreo'holder, having been 
proseouted and convicted before a Deputy Magistrate, preferred an appeal, 
which came on for hearing before, and was disposed of by, the same District 
Judge who had granted the sanction.

that the words “ shall try any person,’’ ns used in s. 4B7 o£ the 
(7ode of Criminal Frooodurs, include tho hearing of nn appeal, and that 
the bearing of the appeal from the order ^f the Muosiff refusing tanotion 
^as a judfcial proceeding within the meaning of the Code, and' consequently 
%hat, under the provisions of s. 487, the District Judge had no jnrisdiotion 
to entertain the appeal against the judgment and sentonoe passed by the 

, jjepaty Magistrate.

T h e  facta which gave rise to this application were as follow:
On the X^th September 1885 the petitioner, Madhub Chtinder 
lloaumdair, obtained a decree for Bs. ii-f-B  against Novodeep 
Ohonder Pandit, and his brother is.the Chandpur MunsifiTs

* Criminal Bevision N o.SSl of 1888,



1888 On the 12fch December 18s7 the petitioner took out execution of 
— ~ "— the decree against his judgment-debtors; aud, although they
MATTEB OF declai'cd that the decree had beau already satisfied, they were 
Chundkk compelled to pay the amouat decreed into Court, as satisfactfou 

M o z d m d a e  i^ad never been certified to the Court.
NoToiftKP Oathe'9th January 1888 Novodeep and his brother preferred 
PoNDiT. a complaint before the Magistrate against' the petitioner 

charging him with offences under ss. 210 and 417 of the Indian 
Penal Code in respect of the execution of the decree, and were 
ordered by the Magistrate to procure the Munsiff’a sanction to 
prosecute within seven days. On the 20th January the com­
plainants applied for permission to withdraw the charge, on the 
groimd that they were about to take proceedings against the 
petitioner in the Civil Court. They at the same time stated in 
their application that they would come forward at a future time 
with the Munsiff’s sanction for the prosecution of the petitioner. 
The Magistrate thereupon dismissed the complaint under a  203 
of the Criminal Procedure Code. Some time afterwards the 
judgment-debtors obtained a decree for the refund of their 
money against the decree-holder (the petitioner), and applied to 
the Munsiff for sanction to prosecute him. Sanction was refused 
by the Munsiff, but was granted by the District Judge upon an 
application being made to him.

Thereupon the present prosecution was instituted, and resulted 
in the conviction of the petitioner under s, 210 of the Indian- 
Penal Code by the Magistrate, Avho sentenced him to six months’ 
rigorous imprisonment and a fine of Es. JOO, or in default of 
payment of such fine to a further period of month’s rigorous 
imprisonment,

Agaii)st that conviction and sentence the petitioner appealed 
to the District Judge, who dismissed the appeal.

The following is the material portion of the judgment of 
the District J  udge ;—

“ It is contended in appeal that the Magistrate, having once dis­
missed the case under s, 203 of the Criminal Procedure Code, had 
no power to take it up again 6f his own motion. I  have carefully 
considered the ai’gnments on this point advanced by the learned 
pleader for the defence, but I  am unable to accept them. I t  is not a t
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18S8all clear from the terms of s. 437 of the CriniiDal Procedure Code 
that it is only the District Magistrate Tv-ho can of hia own motion 
tafee np again a complaint already dismissed under a. 203 of the m a t t e s  o y  

Onminal Procedure Code, and I  do not think it can have been the 
intention of the Legislature to tie the hands of Subordinate Magia- MoapHDAB 
trates, and especially Sab-Divisional Magistrates, in the manner Novodbbp 
contemplated by such a very strict interpretation of the section.
Even allowing, however, that the proceedings of the Magistrate 
in the present case were iiTegular, I  think the irregularity is cured 
by s. 537 of the Criminal Procedure Codo, as the accused does not 
appear to have been in any way prcj^ldiced in his defence by 
the action of the Magistrate. On the legal ground, therefore, 
this appeal must fail.

“ The other ground taken by the appellant is that the evidence 
for the prosecution is untrustworthy. I  am unable to agree in 
this view. The evidence of the prosecutor and of his nephew,
Eukini, aa to the voluntary payment in Falgoon, 1492 B, S., of 
the decretd amount by the jiidgment-debtors to the decree-bolder 
(appellant) is corroborated by the certified , copy of the decree, 
which bears an endorsement in what clearly appears to be the 
appellant’s handwriting, to the effect that the decree has been 
satisfied. The appellant fails to show that this document came 
into the hands of the prosecutor in any other way than that 
alleged by the prosecutor, via., that ho received it from the 
appellant; and, this being so, and considering that the hand­
writing of the endorsement so closely resembles the admitted 
handwriting of the appellant, I believe that the prosecutor is 
speaking the truth in saying that he had already paid the money 
when the appellant took out execution against him.

On the whole, after careful consideration of the case, I  have no- 
doubt that the appellant has been rightly convicted. The sen- ■ 
tence is severe, but I  ain not prepared to say it is excessive.
The appeal is dismissed."

The petitioner thereupon applied to the High Court under its 
revisional powers to send for the record and to set aside the convic­
tion and sentence upon, amongst others, the following founds

(1) That as the complaint of the complainant had been once 
dismissed under s. 203 of the Criminal Procedure Code, th?



1888 Deputy Magistrate had no juriadiction to entertain the com-
— — plaint unless empowered by the High Court or Court of Sessions,
mattes of or District Magistrate, in accordance with the provisions of s, 437 
Madhob  ̂ ,

OHtTNBM ofthatOoae.
MozTJMDAB of appeal had erred in law in holding that
NovoDEEf said defect of jurisdiction was cured by s. 537 of the Criminal
Ohunbbe  „  I
-Edhdm. Procedure Code.

(3) That as the question raised on the merits related to the
discharge or satisfaction of a decree, and as the complainant, 
the judgment-debtor, did not admittedly raise this objection 
in the execution department, the Courts below had erred in
law in having recognised such alleged private adjustment, and
in having allowed him to adduce oral evidence on that point,

(4) That the learned Judge having granted sanction ought not 
to have heard the appeal under s. 487 of the Criminal Frocedure 
Code.

Upon that application a rule was issued which now came on 
to be heard.

Mr. M‘ Ghoae and Baboo Kashi Kant Sml for the petitioner.
Baboo SurmdA'o Nath MvMy Lall for the opposite party.
The judgment of the High Court (Maophebsost and Trbvbltan, 

JJ.) was delivered by

Tbeyeltan, J.—Two main questions have been argued before 
us. In the first place it is contended that the Judge had no 
jurisdiction to entertain the appeal, and secondly that no offeDiĉ  
had been committed.

The first question turns upon the constrviction of s. 487 of 
the Code of Criounal Procedure. The Sessions Judge who tried 
the case, Mr. Cameron, had given sanction for the inati^jutioh of 
the charge. The charge was one under s. 210 of the Indian PenaJ 
Code for causing a decree to be executed against the complainant 
aftfer it had been satisfied.. The Munsiff had refused sanction; the 
Judge had, given it. , A prosecution was accordingly instituted, 
and the cape was heard by a Deputy Magistrate, and then 
up on appeal before the Judge who had given sanction.

Section 487 provides that, except as provided in certain of 
precedmg sections, no Judge of a Criminal Court or Magistrate
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other than a Judge of the High Court shall try any person for 18S8
any r>ffence referred to in s. 195, when such offence is com- isTHB
mitted before himself or is brought under the notice of such 
Jjjidge or Magistrate ia the course of a judicial proceeding.

In  the first place there can be no doubt, we think, that the trial *,
of an appeal is included in the expression “ shall try any person.”
The offence which is charged was undoubtedly an offence referred ,
to in s. 195, and the offence charged here is one of the offences 
mentioned in that section. The only real question as to the 
applicability of s. 487 is, whether the offence was brought under 
the notice of this Judge in the course of a judicial proceeding.

With regard to that there can be no doubt that the hearing 
of the appeal from the order refusing the sanction was a judicial 
proceeding within the meaning of the Code of Criminal Proce­
dure. That Code defines “ judicial proceeding ’’ as any proceeding 
in the course of which evidence is or may be legally taken. On 
the appeal from the order of the Munsiff refusing sanction, the 
Judge undoubtedly had power to  take evidence, and therefore 
it was a judicial proceeding, and it was in the course of that 
proceeding that the offence was brought under his notice, 
because the appeal "was with reference to the refusal to sanction 
the prosecution. When that offence is established, a 487 applies^ 
and the Judge had no jurisdiction to entertain the appeal.

With regard to the second objection, inasmuch as there will 
be a fresh trial, we think it undesirable to prejudge the question 
now. I t  will be open to the defendant to argue it when the 
appeal is heard and all the facts have been gone into (I). Under 
the circumstances we think it would be better that the appeal 
should be heard in this Court, and we direct that it be so heard, 
and that notice thereof be given to both parties and to the 
Magistrate, The prisoner to be released on bail to the satisfac­
tion of the Magistrate pending the hearing of the appeal.

g.. H, waife cibsoMfi.
(1) So0 noxt oasft.
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