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APPELLATE CIVIL.

Bafou Sir W. Comer Pethevam, Knight, Chief Justice, and Alr, J’uttlcc
Bannerjee,
KALUP NATH SINGH (Pramnmirs) ». LALA RAMDEIN LAL 1888 7
AND OTHERS (DEFENDANTS).X Decerber 7.

Partition—8uit to etay Partition by Colleetor—~Beng, Act VIII of 1878, ss. 2067 '
105—Specific Relief dct (I of 1817), . 42— Declaration of specific rights
~—Limitation,

A person bringing o euit under s. 42 of the Specific Relief Act to siay o
partition divected by the Collector under Beng. Act VIIL of 1876, on the
ground that a private purtition hag already been come to, must prove not only
that there has been a private partition, but also that, under that partition,
he is entitled to, and waa in possession of, in severalty some specific portion
of the property again sought to be partitioned by the Collector ; and such
person is entitled to no declaration effecting the rights of other shares in
the porent estate, Khoobun v. Wooma Churn Singh (1) distinguished,

Bembls.~~Seation 26 of Beng. Aot VIII of 1876 does not hbar the right
to bring an action, but merely limits the effeot of the decres unless the
action iz brought within a certain time,

THiS way & suit under 5. 42 of the Specific Relief Act,
brought on the 25th September 1886, for the purpose of staying
certain butware proceedings directed to be effected by an order, of
the Board of Revenue, dated the 8th April 1886, which order con-
firming the order of the Collector, decided that there was no suffi-
cient evidence of a private partition having taken place regarding
the land in suit. The plaintiffs alleged that he was one of the pro-
prietors of Mehal Soa, which consisted of eight villages, entered aa
an entire estate in the Collector’s fowsi; that the whole of this
mehal had been privately partitioned between the several co.
sharers, and that therefore no further partition proceeding could be
ha.d under Beng Act VIII of 1876.

The defendants contended that the mehal had not been pri.
vq.tely partmoned and that the question was ves judicatn.

# Appeal from Appeliate Decree No, 564 of 1888, against the decres of
H. F. Mathews, Hsq, Judge of Shahabud, dafed the 15th of December

1887, reversing the deovee of Baboo Koﬂa.sh Ohundar Mukerjee, Subordzusta
Judge of that districl, dated the 7th June 1887,

(1) 8 G.L. B., 453,
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The Subordinate Judge found that there had been a private
partition, and that a certain portion of the mehal, which was in

N‘“’“ps‘“‘*ﬂ jungle, was joint ; he therefore held that the butwara proceeding
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under the Act should be stayed, save as regards a portion of the
estate which was under jungle:

The defendants appealed to the District Judge, contending for
the first time that the suit was barred by limitation under s. 26
of Beng. Act VIII of 1876; the District Judge held that the

‘suit was so barred, the plaint not having been filed till more

than five months after the Board's order for butwara, and the
decree of the lower Court being of such a nature as to affect
the progress of the proceedings taken under the Act; he therefore
reversed the decision of the Subordinate Judge.

The plaintiff appealed to the High Court.

Baboo Abinash Chunder Banerjee, for the appellant, contended
that 8. 26 of Beng. Act VIIT of 1876 did' not apply, and that
private partition had been sufficiently proved, citing Khoobun
v. Wooma Churn Stngkh (1).

Baboo Mohesh Chunder Chowdhry for the respondents.

The judgment of the Court (PETHERAM, C.J,, and BANERJEE, J.)
waa delivered by

PrraEraM, O.J.—This is a suit brought by the  plaintiff
against the defendants to obtain certain declarations, and the
facts of the case are, that the plaintiff and the defendants are
co-sharers in a mehal called Mehal Soa, and that the defendants
had taken proceedings before the Collector for the purpose of
having that mehal partitioned amongst the co-sharers. The
plaintiff objectst6 these proceedings on the ground that the
mehal in question has already been partitioned, and he has
accordingly brought this suit.

There are six prayers to the plaint. They are: (a) that it
be'declared that the lands of Mehal Soa have, from before, been
separately in possession of the puttidars according to private
partition ; (b) that it be declared that the defendants, the
applicants for the butwara, have no right to get it pa,rtition_edx
by the Collectorate ; (c) that the orders of the Revenue Court,

(1) 30.L R, 43
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the last of which was passed by the Board of Revenue on the 1888

8th Apnl 1888, be set aside; (d) that a ruboear be sent to the Eavop
Collectorate of this district for stopping the butwarw proceedings NATH:”"’"
till"the disposal of this case by the Court ; (¢) that such other Rf;;;;gw
rolief be granted by the Court as the plaintiff may be entitled to; — Laz,®
and (f) that costs be awarded against the contending defendants.

The Subordinate Judge who tried the case has practically
granted all the prayers of the plaint, and the District Judge
before whom the matter came on appeal has reversed his decres
and has dismissed the suit, on the ground that the whole claim
is barred by s. 26 of Beng. Act VIIL of 1876.

It i3 not necessary for us to say anything in this case with
reference to any of the prayers in the plaint, except prayer (u),
because they are practically abandoned, and with reference to (a)
the judgment of the Subordinate Judge is a short one. With
reference to that prayer, he declares that there is a private
partition in the mehal.

As Isaid justnow the District Judge has dismissed the snit on
the ground that it is barred by limitation by s. 26. As tothat I

© think it is enough for us to say that we do not agree with the
Judge in his view of the section. That section does not, in my
opinion, bar the right to bring an action; it only limits the effect
of the decree, unless the action is brought within a certoin time.
But, although we do not agree with the Judge in the reasons for

" which he dismissed the suit, we think he was right in dismissing it.
- As I said just mow, the only prayer of the plaint which is
pressed upon us is the part which declares that there has been
o private partition among the co-sharers in the mehal. That
being: so, it follows that this is a suit brought under the
provisions of s. 42 of tho Specific Relief Act. That section
gtates: ¢ Any person entitled to any legal character, or to any
right aé to any property, may institute a suit against any person
denymg, or interested to deny, his title to such character or
right, and'the Court may in its discretion make therein a declara-

. tion. that he is so entltled and the plaintiff need not in such
shit agk for any further relief.”

In’ tlns case the plaintiff has browght this suib for the

“purpose’ of having ‘it -declared that’ there has been this.
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partition, and thab by this partition he is entitled to- some
portion of the property in severalty; and if what he had

NM‘H SINGH done had been to bring a suib to declare that he was entitled
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in severalty to some specific portion of property, then no doubt
he would have baen entitled to that relief if he proved is, But
then he would have had to prove much more than he has proved
in this case. He would have had to prove that there had been
a private partition, and he would have had to prove that under
that partition he was entitled to, and was in possession of, some
gpecific area within this mehal. But he is not entitled, I appre-
hend, to any declaration unless it affects his right to some specific
property. In this case, the decree falls short of that; because it
only declares thab there has been a private partition which does
not carry the matter far enough, and in addition to that it pro-
fesses to affect the rights of other parties who were not litigating
those rights. The only thing the plaintiff was entitled to was
a declaration with reference to his own property, and his own
property according to his own case is some specific area within
this mehal, not indicated by this decree.

The question then arises whether we can remand this case so
g8 to enable the partiss to geb their rights fried. If we re.
manded the case we should have to remand it for fresh evidente
to be taken, and for the case to be tried on different lines,
and for a finding to be come to as to what specific pieces of
land the' plaintiff is entitled to under the alleged partition,
That would not only involve the taking of fresh evidence and a
fresh trial but also an amendment of the plaint. We do not think
that any good purpose would be served by our adopting such
a course, because all the costs which have been already incurred
would be thrown away,and in fact it would be the same s if fresh
suit had been brought. Under these circumstances we think that
the judgment of the District Judge dismissing the suit was right.

Our attention hasbeen called to the case of Khoobun v, Woomey
Ohwen Singh (1) as showing that such a& suit as this oan he
maintained, although the specific land to which the plaintiff
claimed to be entitled is not declared. But in that particular
case the smecific land does not -seem to have heen in dispute

() 30. L, R, 48,
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The fact there was that all the co-sharers in the village were 1888
admittedly in possession of specific pieces of land, and the only “gizos
qu,estlon between the parties was whether the partition had NaTs sm
given them the title to the partitioned land. This distinguishes TAL
that case from the present one, and .therefore in our opinion Rm?ax
that case does not conflict with our decision in the present case.

For the reasons then which I have given we think thatb
the judgment dismissing the suit was right, although we do
not agree with the reasons which the District Judge has given
for dismissing it. In the result this appeal must be dismissed
with costs,

T, A. P, Appeal dismissed.

CRIMINAL REVISION.

Before Mr. Justice Macpherson and My. Justice Trevelyan.

IN TAE Marrer oF MADHUB CHUNDER MOZUMDAR (PETITIONER)  yggg.
». NOVODEEP CHUNDER PUNDIT (OrposmiTe PARTY).* November 10,

Criminal Procedure Code (Adct X of 1882), s. 487—Judicial procesdingr—
Sanction to prosecule—Criminal Appenl, Hearing of by Disivict Judge
who hae granted sanction fo presscuts—Panal Cods, 8, 210,

A oomplainant epplied to & Munsiff for sanction to prosecute p decree.
holder for an offence under s. 210 of the Penal Code, and’ upon the
Munsif's refusing suoli application preferred an appeal to the District
Judge, who granted the senction esked for. The deores-holder, having been
prossouted end convicted before a Deputy Magistrate, preferred an appeal,
which came on for hearing before, and was disposed of by, the same District
Judge who had granted the sanction,

Held, that the words “shall try any person,”! as used in s 487 of the
Qode of Oriminal Proosdurs, include tho hearing of an sppeal, and that
the hearing of the appeel from the ovder of the Munsiff refusing sanction
wes & judfoial proceeding within the meaning of the Code, and' consequently
$hat, under the provisions of g, 487,.the District Judge had no jurisdiction
to entertain the appeal sgainst the judgment and sentencs passed by the

. Peputy Magistrate.

Tux facts which gave rise to this application were as follow:

Dn the 15th September 1885 the petitioner, Madhub Chunder

Mozumdar, obtained a decree for Bs, 44-7-8 against Novodesp
 Chunder Pundit. and his brother in the Chandpur Munsiff’s Conrt,

. Cnmmal Bewslon No. 851 of 1888,



