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a.dultery prevented her from pleading the credit of her hushand
and prevented her from getting any alimony or allowance from
the husband.” Therefore it appears that there is decision by the
ecclesiastical court that a wife against whom a decree misi for
divorce has been passed on the ground of adultery is not entitled
to apply for alimony and that this was the view taken by a
Court of Appeal in 1883. In the absence of any authority
tothe contrary it would be my duty to refuse to entertain the
present applieation.

Inthis country, however, having regard to the decision in
Kelly v. Kelly and Saunders (1) by Sir BArNms PrACOCK it
appears to be a matter of discretion. But in the present case
there being no suggestion in the suit, which I tried, that
the husband’s eonduct led to the wife’s misconduet, and the
wife being in faet st the present moment under the roof of the
co-respondent, I think T ought not to exercise my discretion in
the manner in which it was exercised by Sir Barnzs Pricock

for the reasons given by him. The application is therefore
dismissed. ' :
Application rejected.

REVISIONAL CIVIL.

Bafore M, Justise Pigoott and Mr. Justice Walsh.
BHATRON PRASAD (Drcnrz-HoLoper) 0. AMINA BEGAM (3 UDGEMRNT-
NEBTOR)®
Act No. VII of 1887 | Provincial Small Cause Courts Aet), section 25-~Revi-fon—
Jurisdietson of Righ Court—-Execution of deeree—ILimitation —Application
o court to loke o step 10 aid of execubion —Application for extension of time,
A bord fide application made by a decree-holder praying for extension of
time for the purpose of ascertaining the whereabouts of his judgement-debtor
is an application to take a step in aid of execution and saves limitation.
Wheren Bmall Cause Court without any materials on the record gratuitonsly
agsumed that suoh an application presented by the 'decree-holder wag not zons
Jide, and consequently that o subsequent application for sthe execution of the

decree was time-barred, it wag held tba,t thare wag groun] ior intorfersnee by
the High Court in revision,

Tag firs application to execute a decres passed on the 11th of
February, 1909, was mnde on the 9th of February, 1912, Notice®

* Civil Revigion No, 154 of 1915,
(1) (1870) B.L. 'R, T1.
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of the application was issued to the judgment-debtors, but was

raturn@ed unserved. Thereupon, on the 8rd of April, 1912, the m

decree-holder made an application stating that he was trying his
best to discover the address of the judgement-debtors who were
-repox_'t_ed to have left the district, and praying for time to enable
him to ascertain the same. The application was granted and time
was allowed up to the 19th of April, 1912. Nofurther steps were
taken by the decree-holder, and on his failure to appear in court
on the 19th of April,ithe application for execution was struck off.
The next application for execution was made on the 1st of April,
1915. The court (Court of Small Causes at Cawnpore), was of
opinion that the application of the 3rd of April, 1912, for time
was 10t a bond fide application, and on that ground distinguished
the case from that of Pifam Singhk v. Tota Singh (1) and
held the present application for execution barred by time.
The deeree-holder applied in revision to the High Court; the
case came up before a single Judge, who referred it to a Bench of
two Judges.
The following is the order of reference :=—

Bangrj1, J.—This application for revision of an order of the -

Judge of the Small Cause Court at Cawnpore dismissing an
application for execution of a decree on the ground of limitation
has been preferred by the decree-holder. He obtained his decree

on the 11th of February, 1909, and made his first application for
execution on ihe 9th of February, 1912. Upon that application
notice was issned to the judgement-debtor, but it was returned
unserved. On the 8rd of April, 1812, an application was made
for time to apply for service on the judgement-debtor. The ecourt
granted the application and fixed the 19th of April. On that date,
as the decree-holder took no steps, the application for execation
was struck off.

The present application was filed on the 1st of April, 1915. It
is clearly beyond time from the 9ih of February, 1912, the date
of the last application for execution, but the decree-holder
contends that the application for time filed on the 8rd of April,
1912, was an application to take a step in aid of execution and
therefore gave a fresh start for the compatation of limitation and

(1) (1907) I. L. R., 29 AlL, 801. ‘
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thé case of Pitam Simgh v. Tota Singh (1) was relied upon in
support of the execution. It seems to me that an applicatipn fer
time, so far from being” an application to take a stepin aid of
execution, is an application to delay execution and it seems to me
to be doubtful whether limitation should be computed from the
date of such application. As, however, a different view was taken
in the case to which I have referred I deem it desirable that this
case should be heard by a Bench of two Judges. I accordingly
refer this case to a Bench of two Judges.

The case was then heard by a Division Beneh.

Babu Sheo Dihat Sinha, for the applicant :—

An application for time to ascertain the whereabouts of the
judgement-debtors, whom it is necessary to serve with notice
before the execution can proceed further, is ineffect one to further
the execution and not to retard it. Until the address of the
judgement-debtors can be ascertained the matter can go no further,
and the only step the decree-holder can at the time possibly take
in furtherance of the execution is to take time to enable him to
make inquiries about the judgement-debtors’ whereabouts. Under
such circumstances an application for time is an application
to the court to take a step in aid of execution, and saves
limitation ; Pitam Singh v. Tota Singh (1). There is no
justification for the lower court’s opinion that the application
for time was not bond fide. This was an inference from
the fact that nothing further was dome by the decree-holder
on the 19thof April, 1912. But ab the time when the apphi-
cafion on the 8rd of April was made it was unquesticnably
bond fide. It did not lose that character by what happened
afterwards. His subsequent dilatoriness or negligence would not
detract from the bona fides of the application when it was made.
It cannot be conceived why the decree-holder would ask for time
if the address of the judgement-debtors was known to him on the
8rd of April. Hecould have had no object in putting off the
execution of his decree. The affidavit now filed explains the-
reason why nothing was done on the 19th of April, 1912,

Mr. Iom Ahwnad, for the opposite party i— ‘

The application of the 3rd of Aprll 1912, was not anm appli-

cation to the court to take a step in aid of execution, - The -
{1) (1907) T. L. R, 29 AlL, 301.



VOL. XXXVIIL] ATLAHABAD SERIES. 693

court was not asked by it to do anything to further the execution
of*the dlecree. Such an application cannot give a fresh start for
the domputation of limitation ; Kartick Nath v. Juggernath RBam
(1), Umed Ali v. Abdul Karim (2).

The failure of the decree-holder even to appear in courton the
19th of April, 1912, the date on which the time granted to him
expired, shows that he was not in earnest about the matter, and

"his conduct justified the inference that he was not acting bond fide.

Even if the decision of the lower court be wrong no interference
in revision is called for. It has been held that a wrong decision
on a question of limitation is not a ground for interference in
revision under section 25 of the Provincial Small Cause Courts
Act ; Sarman Lal v. Khwban (3), Ramgopal Jhoonjhoonwalle
v. Joharmall Khemlo (4).

Babu Sheo Duhal Sinha, was not heard in veply.

PreGorr, J. —This isan application against a decision on the
execution side of the learned Judge of the Court of Small Causes
at Cawnpore. The question before the court below was whether a
certain application for execution was within time. It was within
time if a previous application by the decree-holder made on the
3rd of April, 1912, was an application to the proper court to take
a step in aid of execution. The application of the 8rd of April,
1912, has been read to us. It is to the effect that the decree-holder

is doing his best to discover the address of the judgement-debtor,a
pardgnashin lady, and her son and as he has hitherto failed

to do so, he asks the court for fime to enable him to prosecute his
“inquiries further. He was given time to the 19th of April, 1912;
bub as he had taken no steps in the interval and failed to appear

before the court on the 19th of April, 1912, his application was.
struck off. The attention of the learned Judge of the courtbelow

was duly called to the decision of this Court in Pitam Singh v.
Tota Singh (5). He appears to have fully realized that he was
bound to follow that decision, He distinguished it on the ground
that the present decree-holder’s application of 8rd of April, 1912,
was not in his opinion made in good faith, He gives no reason for
, (1) (1899) L L. R., 97 Cale, 285.  (3) {1804) L L. R., 27 1AIl, 422.
(2) (1908) L L. B., 35 Calo,, 1060. (4) {1912) L L. R., 89 Calo., 478.
: (5) (1907) L L. R., 29 All, 801. _

1916

BrArroR
PRABAD
v

Amina
BrgaMm,



1016

Brairon
Pragap
v.
AMINA
BraaM.

694 THE INDIAN LAW REPORTS, [voL. xXxXXVIIL

this opinion and we were unable to discover any such reason on
examining the record. We eventually decided to give themartis
time to file affidavits explaining their position. An affidavit has
to-day been filed on behalf of the decree-holder. He states thab
he was incapacitated by illness shortly after his application of the
8rd of April, 1912, was granted, and was consequently unable to -
take any steps or to attend the court on the date fixed. After
that he continued to make inquiries as to the whereabouts of the
judgement-debtors and presented his further application fm
execution as soon as he had been able to dlscover their correct”
address. ,

This affidavit is not contradicted. I think under the circum-
stances the decision of the court below did not proceed on a
pure question of law. It wasarrived at by gratuitously assuming
a question of fact against the decresholder. On this ground I
would allow this application, set aside the order of the court below
and remand the case to that court with directions to re-admit the
application for execution to its pendingfile and to proceed with
it according to law. '

-WacLs, J.—I agres. 1T think it is impossible to hold that an
honest application to extend time, that is, to prevent limitation
running against you, is not a step in aid of execution. It is not
easy to see what object any decree-holder can have in an applica-
tion for time, unless it is to agssist himself in execution of his
decree. Mr. Justice BaNmRJyI thought that there was a conflict
between the decisions of the (alcutta High Court, and this Court
on this question. It is extremely difficult to ascertain with
certainty from the reports whether this is so or mot. The view
attributed to the Caleutta Court has its origin in a case where the -
point was not necessary for the decision and where there would
have been good reason for holding, if it were necessary, that the
application for time was neither necessary nor bond fide, and was
rightly rejected. And if the view taken in the Calcutta decisign
really is, and there is nothing in the reports inconsistent with it,
that an application for time, if it is shown by subsequent events
not to have been a genuine application at all, may properly be
held not to have been a step in aid of execution, I should agree
with it, but the decision i n this Court which my brother PicGoTs
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has already referred to put the case on clear,and, I think,
ahgolvfely unassailable ground. If it is bond fide, it is clearly in
aid of execution, The result is that primd facie such an applica-
.bion 1s in aid of execution until it is shown to be mald fide. Ido
not think there is really any conflict between these cases.

By tae Court.—The application is allowed, the order of the
court below set aside, and the case remanded to that court with
directions to re-admit the application for execution to its pending
file and to proceed with it according to law. The decrce-holder is

~eftitled to his costs.

Application allowed.

Before Mr. Jusiice Muhammad Rafiq.
EMPEROR ». KASHI SHUKUL Axp aNoTEER.®
COriminal Procedure Code, seclion 476w=Practice—~Order for prosecution faor
perjury—Court boudnd lo sel out assignments of perjury alleged— Civil
Procedurs Code, section 115— Revision— Material irregularity.

- Reld that when a eivil court mukes an order under section 476 divecting
that a person should be prosecuted for perjury, such oourt is bound to set forth
in its order the specific assignments of perjury alleged against the accused.
Failure to do 80 is a material irregularity within the meaning of section 115 of
the Code of Civil Procedure, '

THE facts of this case were as follows :—

One Kashi Shukul brought a suit against Rameshar Misra for
recovery of money on the basis of a chifthi, or letter, dated the
16th of March, 1911, The defendant denied the writing of the
chitthi and the passing - of the consideration. The Munsif
who tried the suit held the alaim to be false.and the ehifths not
genuine, ;

He accordingly dismissed the suit on the 16th of September,
1914. Several months afterwards, the defendant applied for
sanction to prosecute the present applicants on charges of forgery
and perjury. On the 3rd of May, 1915, this application was refus-
ed, but a notice was issued to the present applicants by the Munsif
‘who tried the suit to show cause why an order for their prosecu-
tion should not be made. The notice was given presumably under
section 476 of the Code of Criminal Procedure. Subsequently,
ar}gther Munsif came in place of the Munsif who had tried the

# Qivil Revision No. 51 of 1916,
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