
Before Mr, Justioe PiggoU and Mr. Jmtiee Lindsay.
B H A W A N  A|Td ANOTaBBi (DffiPBHDA.Hxa) V. M A T )A N  M O H A N  L A T j (P la in t ie 'b ') *
Act [Local] Wo. I I  o f 1901 {Aqra Tananoy Aof), se6tiofi 202~~Bamand—Bjf'eat o f  _______ '

■ Bevm ue Oourt decision m  the q^uestion o f tmmtai/ In a form er su% t,:ifi'a  
subseq^uent suit iti Civil Court for ejsatnient as trespasser,
Defe'ndants were tenants of one D. D  took procsedings in the Berenua 

courts to eject tliem as tonaints-at-will. The Assistant Golleotoi.' diamissed 
thd suit, btit the Oommissiouer allowecl tlie appeal. The Board of Eevanue, 
however, in second appeal dismissed the suit. D in the meantime had executed 
the decree passed by the Ooinmissionar and obtained posaession> Upon the 
decree passed by the Board of Bevenue in their favour the defendants 
made an application to be restored to possession, but it was rejected as time« 
barred. D ’s son brought the present suit to eject the defendants as trefipafl- 
sera alleging that he had been in possesaiou of the land as his hhud-hm ht; tkafc 
the defendants had entered into forcible possession, and that the effect o f the 
Bevenae Court proceedings was to extinguish the tenancy. The defendants 
pleaded that the tenancy subsisted. The court of first instance decided that 
the tenancy was subsisting but granted to the plaintiff damages for forcible 
dispossession. IhelgW 6rappellateoourtrem aucledthecn.se to the first coarfc 
w ith directions to act in accordance with the provisions of section 202 of the Agra 
Tenancy Act. B&ld that the order was the proper one to make in  the circum - 
staDceES of iihe case, and the question whether by reason of the events that had 
happened since the decision of the Board of Revenue the tenancy was extia- 
guished or hot was one which the  Revsnua courts wsra competent to deoida.
Maru  V, Gauri Sahai (1) and Sarju Misir v. Bindesri Fershad (2) referred to.

T he  appsllanfcs in tliis appeal were at one time tenants of 
Din Dayal. He sued to eject them, and the suit was dis
missed by the Assistant Collector on the ground that they had 
acquired a right of ocoupancy. This decree was reversed by the 
Commissioner but restored by the Board of Revenue. In the 
meantime (however, the zamindar had taken out execution of the 

‘ Commissioner’s decree and formally ejected the appellants.
After the decision of the Board of Revenue in their favour they 
applied for restoration of possession, but the application was 
dismissed as being time-barred. They, however, took actual 
possession of the land. Thereupon the heir of Din Dayal 
brought a suit agdnst them in the Civil Court for ejectment as 
trespassers and for damages for forcible possession^ His case 
was that the neb result of the proceedings in the Revenue Court 
had been to extinguish the tenancy. The Munsif came to the

* Fifcst Appeil No. 35 of 1910, from an order of H irihar Lai Bhargava, 
Subordinate Judge of Shahjahanpur, dated the 23cdof Deoember, 1&16,

(1 ) Weekly Notes, 1904., p. m ,  (3> (1918) 11 A. Ii. 691%
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conclusion that, in view of the decision of the Board of Keve
nue and of the fact that the defendants had regained pos
session of the land, a subsisting tenancy was established. 
B e dismissed the claim for ejectment Imt decreed damages for 
forcible recovery of possession. On appeal the Surberdinate 
Judge held that having regard to the pleadings of the parties 
the Munsif should have adopted the procedure laid down by 
section 202, clause (1), of the Agra Tenancy Act, and remanded 
the suit for compliance with the provisions of that section. The 
defendants appealed to the High Court against this order of 
remand.

Mtmshi Lahshmi N aram , for the appellants
All the issues arising in the case having been decided by the 

court of first instance the order remanding the suit is unjustifi
able. The suit was not decided upon a preliminary point. 
Upon the view of the law talcen by the lower appellate court the 
proper procedure would have been for that court itself to have 
passed the order required by section 202 of the Tenancy A ct; 
Jagan Nath v. Bhcuwani (1). Secondly, section 202 of the 
Tenancy Act is intended to operate only in cases in which 
the question whether the defendant is or is not a tenant of 
the plaintiff has not already been finally determined between 
the parties by a competent Revenue Court. Where the highest 
Bevenue tribunal has already decided that question between 
the parties that decision operates as res judicata, and it 
would be quite unnecessary, and would lead to an abuse of the 
process of the court, for a Civil Court to take action under 
section 202 in such a case; Sarju Misir v. Bindesri P er shad
(2). The decision of the Board of Eevenue is binding on the 
^axUes as res judicata unlesa the plaintiff is able to show that 
circumstances have so changed as to extinguish the occupancy 
tenancy declared by that decision to exist. The Civil Court is 
entitled to examine the facts of the case in order to determine 
whether anything has supervened which renders the Revenue 
Court decision res no longer. On the admitted facts of
the ease it is clear that according to the provision's of section 13,

(1) (1904) I. L. R., 27 All,, 167.
(2) (1913) n  A, L . J„ 691,



1916clause (a), of the Tenancy Act, the’appellants’ occupancy riglits still

subsist. ~Bha-wah~
Munshi Gtdzari Led (with him Munshi Baleshwari Prasad), v.

for th'3 respondent was not called upon. MoHAĤ L̂Aii
PiGGOTT and L i n d s a y ,  JJ. This is an appeal by the 

defendants against an order o f remanrl. The appellants were at 
one time in possession of a certain plot of hind as tenants of one 
Din Dayal. Din, Dayal took proceedings in the Revenue 
Court to eject them, on the ground that they were tenants 
at will. The court of first instance, i.e., the court of the Assist
ant Colleotor, dismissed Din DayaFs suit for ejectment. It was 
decreed on appeal by the Commissioner, and again dismissed on 
second appeal by the Board of Revenue. In the meantime 
however, the zamindar had taken out execution of the Commis
sioner’s decree and had obtained formal possession. After the 
decision of the Bo.^rd of Revenue in their favour, the tenants 
came to the Revenue court and asked to be restored to posses
sion. It was held that this application, having been made after 
the prescribed period of limitatioo, was not maintainable and it 
was dismissed accordingly. The present plaintiff is the son of 
Din Dayal. He has brought this suit in the Civil Court on the ' 
allegation that the practical effect of the proceedings in the 
Revenue Court, and more paticularly of the failure of the 
tenants to obtain within the prescribed period of limitation the 
benefit of the Board of Revenue’s decision in their favour, had 
been to extinguish the tenancy. He alleges that he was himself 
in acjiual possession of the land in suit, cultivating the same as 
his hhud-haaJtt, when the defendants re-entervid into forcible 
possession thereof. He seeks for their ejectment as trespassers.
The defendants’ reply was to the effect that their tenancy was 
still subsisting and had not been extinguished by any of the 
facts relied upon by the plaintiff. The learned Munsif framed a 
number of issues and came to a decision in favour of the 
defendants on the question of their being still in possession under 
a subsisting tenancy. He also found in favour of the plaintiff 
on a subsidiary question, as to the latter’a being entitled to 
damages on account of forcible possession taken by the defendants.
Both parties appealed against this decree. The lower appellate
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court has pointed out that fche provisions of section 202 of the 
Agra Tenam y  Act (Local Act. II  of 1901) had been overldoked by 
the court of j irst instance. When the defendants met the plaintiff s 
suit by a plea of the existence of a still subsisting tenancy, the 
position described by section 202 aforesaid arose, and the provi
sions of that section ought to have been complied ■with. In this 
view the ]earned Subordinate Judge has se t aside the decree of the 
court of first instance and has remanded the case to that court, 
Y/ith directions to begin the trial all over again at th e point where 
that court: went wrong ; i.e., the court of first instance has been 
directed to pass an order in compliance with the provisions o f 
section 202 of the Tenancy Act and to suspend all further pro
ceedings until the legal consequences of that order have taken 
effect. In appeal against this order of remand a formal objection 
is taken that the order in question is not one which should have 
been passed, but that the lower appellate court ought, in any view 
of the case, to have passed an order itself under the provisions of 
section 202 aforesaid. It  appears that there are conflicting deci
sions of this Court on the point ; b u t  we are content to refer to 
the case of Maru v. QiiuriSahai (1) which commends itself to 
our minds. We think it obviously m o re  convenient that the case 
should be sent back to the court of first instance to be proceeded 
with by that court from the point at which that court had gone 
wrong. In the second place the decision of the lower appellate 
court is assailed on the merits. We have been referred to the 
reported case of Sarju Miair v. Bindesri Per&had (2). It is 
contended that the question o f the existence of a tenancy, and of 
the rights of the present appellants as occupancy tenants of the 
land in suit, have been determined once for all by the decision of 
the Board of Revenue; that this decision should have been 
accepted, and that there was no room for any order under section 
202 of the Tenancy Act. On the facts of \;he present case we do 
not think that the ruling above referred to is applicable. The 
decision of the Board of Revenue determines this point, v iz ., that, 
on the date on which the present plaintifi’s father sought, the 
ejectment of ihe defendants as tenants-at^will, the said defendants 
were in fact in possession, of the land in suit as occapancy tenants.

(1) Weekly Notes, 1904, p. 46. (2) (191-8) 11 A. L. 691,
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That point is res judicata  between the parties, having been 
determined by the ultimate court of competent jurisdiction. The 
plaintiff’s case is that events have taken place since then which 
have put an end to the tenancy, and that the defendants have Mohan Lir,. 
re-ent’ered into possession of the land -in euit as trespassers pure 
and simple. It has. to be determined, on the one hand, what is 
the legal effect of the failure o f the-defendants to obtain within 
the prescribed period of limitation the benefit of the Board of 
Revenue’s decision in their favour ; and, on the other hand; the 
provisions of section 13 of the Tenancy Act, and their application 
to the facts of the present case, require to be considered. These, 
however, are points reserved by the Legislature for the decision 
of the Revenue Courts. The question must go to those courts for 
determination, whether the events which have occurred since the 
original suit for ejectment was instituted have or have not extin
guished the tenancy which the Board of Revenue found to exist.
We are satisfied that the order of the lower appellate court was 
right and the direction given by it correct. We therefore dismiss 
this appeal. Under the circumstances we order that costs of this 
appeal be costs in the cause.

Appeal dismissed.

Before Ml', Justice Figgott and Mr. Justice Lindsay.

SANTi LAL (JoDQEMENT-DEBToB) «• o?HB INDIAN Ex c h a n g e  b a n e ,
(Djjicebe-h o ld be ) *

Aot Wo. VI of 1S82 {Indian Companies Act), section 169-»£7w*i Proeedure Code, 
1908, ordci' X X I, rules 58 and 63~~Ap^eal.

The right of appeal under the provisions of section 169 of Act Ho. VI oi 
1883, is GO-estensiva with the „right of appeal oonferEod by the Code of Oivil 
PEocedure.

In  the liquiflaUon proceeding of the Indian Escharga Bank a certain person 
described as the proprietor of the fim -w as directed by the Additional Judge 
o*f Lahore to pay a certain sum as contributory. This order sent to the 
Dietriot Judge of Agra for execution, when another person put in  an objection 
to the effect that he was the sole proprietor ot the firm. The District Judge 
declined to consider this objection.

Seld , that no appeal lay from the Judge’ s order, inasmuch as it was under 
order rule 36, the obiootion baiag under ovdor rule 68,"

* First Appeal No. 33 of 1916, from an order of D . K, Lyle, District Judge 
o£ Agra, dated the Sth of January, 1916.

1916 
Map, 31.


