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Bofore Mr. Justieg Piggott and My. Justice Lindsay.
BHAWAN ayv axvorxzer (Drronnawss) 0. MADANW MOTAN LAT, (PLANT:N)""
det (Local) No, IT of 1901 (Agra Tenancy Aet), seetion 802—Remand—IB Foct of
- Revenue Court decision on the quastion of tenancy in o formor suit, sn "a
subsequent suit in Owwil Court for ejoctment as trespasser.

Defendants were tenants of one D, I took proceedings in the Revenus
courts to eject them as tenants-at-will, The Assistant Collector dismiissed
the suib, but the Qommissioner allowsd the appeal, The Bowd of Revenus.
however, in second appeal dismissed the suit. D in fhe meantime had executed
the decree passed by the Commissioner and obtained possession. Upon the
decres passed by the Board of Revenue in their favour the defendants
made an application to be restored o possession, bub it was rejected as time-
barred. I’s son brought the present sunit to eject the defendants as trespas.
sers alleging that he had been in possession of the land as his krud-kash?; that
the defendants had entered into foreible possession, and that the effeot of the
Revenae Qourt proceedings was to extinguish the fenancy. The defondants
pleaded that the temancy subsisted. Thecourt of first instance decided that
the tenancy was subsisting but granted to the plintiff damages for foreible
digpossession, The lgw8t appellate court remanded the cage to the first court
with directions fo act in accordance with the provisions of gection 202 of the Agra
Tenanoy Act. Held that the order was the proper one to make in the eircum-
ghances of the case, and the question whethor by reason of the evants that had
happened since the decision of the Board of Revenue the tenancy was extin.
guighed or not was one which the Revenue courts were competent to daocide.
Marw v, Qauri Sahai (1) and Sarju Misir v. Bindesri Pershad (2) referred to,

Tar appellants in this appeal were at one time tenants of
Din Dayal. Hesued to eject them, and the suit was dis-
missed by the Assistant Collector on the ground that they had
acquired a right of occupaney. This decree was reversed by the
Commissioner but restored by the Board of Revenue. In the
meantime ,however, the zamindar had taken oub execution of the

-Commissioner’s decree -and formally ejected the appellants.
After the decision of the Board of Revenue in their favour they
appliel for restoration of possession, but the application was
dismissed as being time-harred. They, however, took actual
possession of the land. Thereupon the heir of Din Dayal
brought a suit agiinst them in the Civil Court for ejectment as
trespassers and for damages for forcible possession. His case
was that the net result of the procsedings in the Revenue Court
ha,d been to extinguish the tenancy., The Munsif came to' the

© # First Appaat No. 35 0£1916, from anorder of Harihay Lal Bh&tga-vs,.
Subordinate Judge of Shahjahanpur, dated the 23ed of December, 1315,
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conclusion that, in view of the decision of the Board of Reve-
nue and of the fact that the defendants had regained pos-
session of the land, a subsisting tenancy was established, -
He dismissed the claim for ejectment but decreed damages for
forcible recovery of possession. On appeal the Surberdinate
Judge held that having regard to the pleadings of the parties
the Munsif should have adopted the procedure laid down by
section 202, clause (1), of the Agra Tenancy Act, and remanded
the suit for compliance with the provisions of that section. The
defendants appealed to the High Court against this order of
remand. _

Munshi Lakshmi N arasn, for the appellants:—

All the issues arising in the case having been decided by the
court of first instance the order remanding the suit is unjustifi-
able. The suit was not decided upon a preliminary point,
‘Upon the view of the law taken by the lower appellate court the
proper procedure would havs been for that court itself to have
passed the order required by section 202 of the Tenancy Act;
Jagan Nath v. Bhawani (1). Secondly, section 202 of the
Tenancy Act is intended to operate only in cases in ‘which
the question whether the defendant is or is not a tenant of
the plaintiff has not already been finally determined between
the parties by a competent Revenue Court. Where the highest
Revenue tribunal has already decided that question between
the parties that decision operates as res judicate, and if
would be quite unnecessary, and would lead to an abuse of the
process of the court, for a Civil Court to take action under
section 202 in such a case; Sarju Misir v. Bindesri Pershad
(2). The decision of the Board of Revenue is binding on the
parties as res judicatn unless the plaintiff is able to show that
circumstances have so changed as to extinguish the occupancy
tenancy declared by that decision to exist. The Civil Courl is
entitled to examine the facts of the case in order to determine
whether anything has supervened which renders the Revenue
Court decision res judicata no longer. On the admitted facts of
the case it is clear that according to the provisions of section 183,

(1) (1904) I, L. ®,, 27 AlL, 167,
{2) (1918) 11 A, T.. 3, 691,
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clause (a,) of the Tenancy Aect, the®appellants’ occupaney ughts still
subsist.

Muoshi Gulzari Lal (with him Munshi Baleshwari Prasad),
for the responrlent was not called upon.

Piocorr and LiNpsay, JJ.:—This is an appeal by the

defendants against an order of remand, - The appellants were at

one time in possession of a certain plot of land as tenants of one
Din Dayal. Din Dayal took proceedings in the Revenue
Court to eject them, on the ground that they were tenants
at will. The court of first instance, i.e., the court of the Assist-
ant Colleotor, dismissed Din Dayal’s suit for ejectment. It was
decreed on appeal by the Commissioner, and again dismissed on
second appeal hy the Board of Revenue. In the meantime
however, the zamindar had taken out execution of the Commis-

sioner’s decree and had obtained formal possession. After the

decision of the Bo.rd of Revenue in their favour, the tenants
came to the Revenue court and asked to be restored to posses-

sion. It was held that this application, having leen made after

the prescrited period of limitation, was not maintainable and it
was dismissed accordingly. The present plaintiff is the son of

Din Dayal. He has brought this suit in the Civil Court on the

allegation that the practical effect of the proceedings in the
Revenue Court, anl more paticularly of the failure of the
tenants to obtain within the preseribed period of limitation the
benefit of the Board of Revenue's decision in their favour, had
been to extinguish the tenancy. He alleges that he was himself
in acjual possession of the land in suit, cultivating the same as
his khud-kasht, when the defendants rc-emtercd into forcible
possession thereof. He seeks for their ejectment as trespassers.
The defendants’ reply was to the effect that their tenancy was
still subsisting and had not been extinguished by any of the

facts relied upon by the plaintiff. The learned Munsif framed a

number of issues and came to a decision in favour of the

defendants on the question of their being still in possession under

a subsisting tenancy. He also found in favour of the plaintiff

on a subsidiary question, as to the latter’s being entitled to

damages on account of forcible possession taken by the defendants.

Both parties appealed against this decree. The lower appellate
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court has pointed out that the provisions of section 20?., of the
Agra Terancy Act (Local Act, IT of 1901) had been overlocked by
the cours of sirst iustance. When the defendants meb the Pfaintiff’s
suit by a ples of the existence of a still subsisting tenancy, th.e
position deseribed by section 202 aforesaid arose, and the provi-
sions of that section ought to have been. complied with. In this
view the Jearned Subordinate Judge has setaside the decree of the
court of first instance and has remanded the case to that court,
with direetions to begin the trial all over again at the point where
that court went wrong ; i.e., the court of first instance has been
directed to pass an order in compliance with the provisions of
section 202 of the Tenaney Act and to suspend all further pro-
ceedings until the legal consequences of that order have taken
effect. In appeal against this order of remand a formal objection
is taken that the order in question is not one which should have
been passed, but that the lower appellate court ought, in any view
of the case, to have passed an order itself under the provisions of
seetion 202 aforesaid. It appears that there are conflicting deci-
sions of this Court on the point ; but we are content to refer to
the case of Marwy v. Gawri Sahai (1) which commends itself to
our minds, We think it obviously more convenient that the case
should be sent back to the court of first instance to be proceeded
with by that court from the point at which that court had gone
wrong. In the second place the decision of the lowér appellate
court is assailed on the merits. We have heen referred to the
reported case of Sorju Mistr v. Bindesri Pershad (2). It is
contended that the question of the existence of a tenancy, and of

- the rights of the present appellants a3 occupancy tenants of the

land in suit, have been determined once for all by the decision of
the Board of Revenue; that this decision should have bLeen
a~cepted, and that there was no room for any order under section -
202 of the Tenancy Act. On the facts of vhe present case we do
not think that the ruling above referred to is applicable. - The
decision of the Board of Revenue determines this point, viz., that,

on the date on which the present plaintiffs father sought the

ejectment of the defendants as tenants-at-will, the said defendants
were in fact in possession of the land in suit as occapancy tenants.
(1) Weekly Notes, 1904, p, 46, (3) (1918) 11 A, L, J., 691,
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That point is res judicats between the parties, having been
determined by the ultimate court of competent jurisdiction. The
plaintiff’s case is that events have taken place since then which
have put an end to the tenancy, and that the defendants have
re-entered into possession of the land -in suit as trespassers pure
and simple. It has to be determined, on the one hard, what is
the legal effect of the failure of the defendants to ohtain within
the prescribed period of limitation the benefit of the Board of
Revenue’s decision in their favour ; and, on the other hand, the
provisions of section 13 of the Tenancy Act, and their application
to the facts of the present case, require to be considercd. These,
however, are points reserved by the Legislature for the decision
of the Revenue Courts. The question must go to those courts for
determination, whether the events which have oceurred since the
original suit for ejectment was instituted have or have not extin-
guished the tenancy which the Board of Revenue found to exist.
We are satisfied that the order of the lower appellate court was
right and the direction given by it covrect. We therefore dismiss
this appeal. Under the circumstances we order that costs of this
appeal be costs in the cause. v
Appeal dismissed,

Before Mr, Justics Piggott and My, Justice Lindsay.

SANTI LAL (JuperMext-DERTOR) ¢ THE INDIAN EXCHANGE BANE,
(DECRER-HOLDER) *

Aot No. VI of 1882 (Indian Companiss Act), seotion 169—0Oivil Procodure Cods,
1908, arder XXI, rulss 58 and 63-—Appeal.

The right of appeal under the provisionsof scotion 169 of Act Ns. VI of
1889, is co-extensive with the right of appealconferred by the Code of Civil
Procedure.

In the liguidution proceeding of the Indian Wxoharge Bank a certain person
"described as the proprietor of the firm was directed by the Additional Judge
of Tahore to pay & cortain sum as contributory. This order was sent to the
Dist’rict Judge of Agra for execution, when another person put in an objeotion
to the effeat that he was the sole proprietor of ‘uha firm, The Distrigt & udge
declined fo consider this objestion.

- Held, that no appeal lay from the Judge’s order, inasmiuch as 1t wad undet
order XXI, rule 36, the objaction bemg under, ordor XXT, rule 58. )

* Wirst Appeal No. 83 of 1916, from an order of D. R. Lyle, District Judge
of Agra, dated the 8th of January, 1916.
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