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chaprasis did not attempt to arrest him. I therefore accept the

reference, set aside the conviction and sentence of the accused
and direct his immediate release,

Conviction set aside.

APPELLATE CIVIL.

Before Sir Henry Richards, Enight, Chief Justice, and Mr Justice Muham-

mad Rafig, :

DHANRAJ SIN3H axp oruee8 (DEFENDANTS) v. LAKHRANI KUNWAR

(PraNTiFe. )%

Decree for possession— Decres-holder obtaining- possession of the property with-

out executing the decree— Subsequent dispossession—Maintainability

. of @ fresh suit-—Docirine of merger where applicable.

The doctrine of merger does not apply to a decree for ejectment, Ifa
party obtains a decree for a debt or for damages for tort, the original cause of
action merges in the decree, but a decree in ejsctment differs very much from
other decrees.

Plaintif obtained a decree for possession of cerbain immovable property
which she did not put into execution for over three years, but had obtained
actual physical possession over the property. She was subsequently dispossessed
and brought a suit for possession.

Held, that as she had been in aotual possession of the property, a Iresh
oause of action had accrued and her suit was maintainable being within
twelve years cf such dispossession. .

Quaere, whether a suit is maintainable upon a decree when the
exceution of it has become fime-barred.

TaIS was an appeal under section 10 of the Letters Patent
from the following judgement of a single Judge of this Courtiin
which the facts of the case are fully set forth ;=

 Thig appeal raises at least one very interesting question of law, about which
I feel considerable doubt, but I do not think I should gain anything by taking
time to consider my judgement. I am glad to think that my decision can be
reviewed, if so desired, under the Letters Patent,

é The aption ig hrougHt by the plintiff for possession of certain property
which belonged to her husband as a separated Hindu, Her husband died
in 1904, She brought a suit for possession against the defendant in 1907 and
succesded in the first court, That judgerent was affirmed by the appellate court
in November, 1907.. The defence had been that the land had been given orally
to the defendant by the plaintiff's husband, That defence failed. It was also
alleged that the defendant had been in continucus possession since 1896, but of
course that would have given the defendant no right in itself. The judgerment

* Appeal No. 7 of 1916, under section 10 of the Letters Patont,
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of the appellate court was appealable to the High Court, but was not
appealed against, That is a decision between the presernt plaintiff and the
present defendant that the plaintifi was entitled to the property in -question '
and was also entitled to immediate possession in 1907. The question of title,
therefore, between the parties is res judicata. The plaintiff applied for execu-
tion of the decree which had been given in her fayour in the court of first
instance, in September, 1918. That application was nobt unnaturally rejected
by the Munsif on the 10th of January, 1914, on the ground that it was made
mora than three years after the decree and was therefore time-barred, Between
1907 and 1913 something appears to have happened to which I will refer later
in my judgement, Upon her application being thus rejected, the plaintiff
brought this suit on the 26th of February,1914, and obtained a decree for
possession in her faveur on the 28th of April, 1914, in the Munsif’s courf. That
decision was reversed in appeal by the District Judge on the 8th of June,
1914, and from that latter decision this appeal is bruught.

« Now the plaint in this suit undoubtedly alleged a cause of action founded
upon the decrec of 1907, It alsoalleged, for.somersason or anotber, aright
of action aceruing in 1905. That was clearly wrong because any cause of action
anterior to the judgement of 1907 was merged in tha judgement, It also alleged
in paragraph 2 thab the plaintiff could nob obtain possession within three yeurs
of the decree, and it did not allege-that the plaintiff had in fact been in possession
ab u»ny time between 1907 and the commencement of this suit. So that when the
case came before the court of first insbance, the sole cause of action alleged,
which the defendants had any reason to anticipate would be urged against
thew, was the previous decrse. However, as appears irom the judgement
of the learned Munsif and {from the extracts of evidenece read by tha respon.
dent's counsel fo me, it happened that during the hearing of the suit, five days
prior to the decision, a witness gave evidence that the plaintiff had been in
possession of theland in dispute & year after the decres, viz. in 1908. It is
perfeetly true, as 1 havs pointed out, that no reliance had originally been
placed by the plaintiff upon thal fact. It must have taken the defendants
and their pleaders by surprise, and it was clearly a matter in which in justice
to the defendants (if the defondants and their pleaders had desired it) they
ought to have keen given any farther opportunity which they reasonably asked
o meat that further allegation. They do not appear to have done so, but one
of the defendants Dharam Singh himself went into the witness-box and con-
radicted the witness. The learned Munsif was unable to accept the evidence
of this defendant and gave ezcellent rensons for accepting the evidence given
by thie witness to whom I have referved, and he hold ae & fach, after hearing
the evidence on both sides on a point, which, as I have said, had not been
raised in the plaint, that the plaintiff had been in possession of the land within
twelve years, viz, in 1¢08. Inmy opinion if thut happened it was a satisface
tion of the decree and a fresh cause of action would acerue to the plaintifi,if
at any time, subsequent to that, the defendants retook.possession. It was
alleged by the same witness to whom I have referred, called by the plaintiff,
that the defendants did retake possession, although that statement docs not
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appear in the learned Mursif's judgement, bub was read to me by the respon-
dent’s coumyol. Now tliere are cases, no doubt, in which parbies are baken by
surprise and in which itis unjust to allow their rights to be defeated by proof
of matters which are not alleged and which they have no opportunity of meet-
ing. 011 the other hand, it is undesirable in the interests of justice, whereno
injustice will otherwise be done to anybody, that a court should wilfully shut its
eyes to relevant facts which are proved in the course of the heasing, raising
cognate, though different, cause of action to that originally relied upon by the
plaintiff. HEveryhody knows that it may oceur thatin the early stages of a case,
the facts are not known to the pleader who draws out the plaint, and every risk
of injustice cun be avoided by allowing an adjournment, by raising the point

on appeal, or by penalizing the successful party in costs. In this particular

case the defendants apposled. Upon the hearing of the appeal it wag open
to them to raise any question of law or to point out to the appellate court any
unjust consequences which had ensued to them arising out of the admission of
the evidence to which I have referred and the finding at which the loarned
Munsif arrived. They advanced six grounds ofappeal, but they took no point
about this alleged injustice. The finding of fact to which I have referred is
not dealt with ab allin the judgement of the lower appellate court and must
be taken, therefors, not to have been overruled. Tt, therefore, stands asa
finding of fact by which I ambound, as to which it would be a great misfor-
tune, jn My cpinion, if I were not entitled to take notice of it, and which, in
my opinion, entitled the plaintiff tosunceced, I do not think that, under the
circumstances of the case, I should be doing rightif I sent the case back or
referred any further issue on this point. On that single ground therefore I
allow this appeal and give judgement for the plaintiff, To put the matterin
right form. I re-sebtle an issue under order XLI,rule 24, to the following
effect :—* The plaintiff while in possession of the land in question in 1908,
was wrongfully dispsssessed by the defendant,” and I hold that the pleintiff is
entitled tosucceed on that ground.

«sThere is, however, anather point to which I have already referred which
is raised by this appeal, namely, even if the plaintiff -was nob entitled fo have
the fact of physical possession in 1908, found in her favour in this suit and
to recover judgement upon her dispossession, whether shs is not entitled to
cudas she originally id, and to succeed, upon the decree of 1907. That is
a qilmstion which is by no means free from difficulty. Theee has been a con-
siderable amount of discussion upon it in ona form or another and some
divergence of judicial opinion, but I do not think it desirable to go a3 length
through all the decisions on the/point. I would first refer to a decigion by
Wingon, J. in ditermoney Dossee v, Hurry Doss Dutt {1) which commends itself
to my Judgement and to certain observations contained in & recent judgement of
two Judges of the Caleutta High Court, viz, Kuli Charan Nath v Sukhoda (2):
Most, if not all, of the cases are sefoutin that judgement, The passage |Sundari
Débi to whish I would refor is at the ond of the judgement on pago 62 being &
passage cited from the judgsment Baron Pwke in Williams v. Jones (3): —~The

1) ‘1881) 1.1. B, 7 Cale, T4, (2) (1915) 20 C. W. N, 58.
(3) (1845) 13 M. andiW., 1628.  ~
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prinoiple is that where a court of competbent jurisdiction has adjudicated a
certain sam to be due from one person to another, a legal obligation arises
to pay that sum, on which an action of dcbt to enforce the judgement may he
maintained.’’ The Caleutta High Courtgoes on %o say i—* No mischief can
result from the noceptance of this prineiple, if itis adopted, qubgugt to th.e
qualification rccoguized in medern English Law, viz, that an aclion is

. permissible only whers the judgement canuob be enforced in some other way.**

The only other case I nesd refer to is a decision of the Chief Justics of Bomb.ay
in Manchhoram Kalliandas v. Bakshe Saled (1), In that cise the Chief Justice
appoars to ms 10 have recogmized the principle that jndgements and decrees may
be sued upon when it iz the only practicable yemedy open. Now I take my stand
upon the broad prineiple that o judgoment, certainly in a contract case, I think
in all cases, s acontract of yecord DBy thecomity of nations most countries
recognizs the judgoments of foreign countries and give effect to them Dby
allowing suits to be brought upon them provided they are delivered by courts
of competent juvisdiction acting within that jurisdiction and lay down ne
principle repugnant fo the policy of whatI may call the domestic country,
It would appear that domestic judgements ought fo have ab least the same force
as foreign judgements. It would alsg appear from o decision which was much
relied upon by the respondent’s counsel, vie. Fakirapa v. Pandurangapa (2)
that countlass actions have been brought at any rate in Bombay on Small Cause
Court judgements or decrees. It is, therefore, as it seems to me, difficult to
hold thab a suit, upon domestic judgement of some kind or asnother,is not
cognizable under the Code in this country. Some limit of course there must
be and it is obvious that whichever way this case is decided there must be
some conflict of what I may call equitable doctrines.

The period for enforcing o decree by articla 182 of Act IX of 1908 is three
years and it is urged with great force that to give effect to a suit upon a
decres which is brought within 12 years under article 192 is direotly in conflict
with article 182. On the other hand to refuseto give effect to a suit upon a
decrec for tho recovery of possession of land ufter tha expiration of thres years
would be in conflich with articls 122 and also, as was pointed out by the appel-
lant’s connsel, with scetion 28 of tho Limitation Act. Itis not immaterial
that the Limitation Actibself in article 122 reoognizes—cf conrse it does not
enact—the admissibility of judgoments obtained in British India asa cause of
action under the Code. Mr, Agarwala for the respondents argued with great foreo
that there was a wide disbinction between a judgement and a decree. So there,
of courss, i3, 1 am of opinion that the word judgements contained in a rbicle 122,
means ¢ dacress.” The word * obtained * is not really applicable to the reasons
which a judge gives in his judgement ; it is wore applicabls to the deeres
which & suceessful party gets in his favour and it appoars that in fwo places in
section 5 of the Limitation Act the word ¢ judgement * is used in the sense in
which decres is defined by the Givil Procedure Code. Now the quicstion still
remains whether there is anything in the Coda itself which indicates thab
such suits are not admissible in this country, Before I refer to the sections

(1) (1869) 6 Bom., H. C. R.. 931 (234). (2) (1888) L .. B., 6 Bom,, 7.
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which are relied ypon I would obzerve, what I have already pointed out, that
if the Cods djd contain anything exprossly or impliedly exeluding from the consi-
deration of the courts in this country suity upon decrecs then for many years past,
sorae, if not all, of the High Courts in this country, have been decresing suits
upon decreos without any jurisdictionat all. The flust section rolied upon Is
gection 11 and at first sight it would seem cleatly to prohibit the relitigation
of any question whichhad already been dotermmined in any suib, that is to
say, it scems to me to go further than the principles of res judicate founded
upon the Duchess of Kingston's case, and reads as if mno parly not even a plain.
tiff can sue upon any matter which has heen determined. T think the answer
is that the plaintiff in such acase as this is nch suing npon the same cause of

action, he is alleging that he has obiained a decree and that defendant is under

a legal obligation to him under that decrce and that obligation arises oub of
matters subsequent to those litigated in the original suit. A decree determines
questions between parties in litigation at the cemmencement of the suit,
the plaintiff heve is relying upon somcthingin his favour at the end of the
suit and indcpendent of the question originally litigated. Indeed questions
orginally litigated cannot be reconsidered im the suit upen the deerce and that
is all thatb section 11 provides.

“ Bection 12 was alsorelied upon and I therefore refsr to it, but it is obvious
that it relates only to cases where the plaintiff isin default under the rules
contained in the schedule,or has brought a suit and kns been non-suited, and
it does not bear upon the guestion now before me,

¢ Lastly, saction 47 has been relied upon, and indeed it has been in many
jodgements dealing with this matter n prominent subject of discussion under
the name of gection 244 of the old Code. As the section now stands ib reads s
« All guestions arising between the parties fo the suibin which the decree was
passed and relating to exccution, discharge or satisfaction of the decree,
shall be dstermined by the court exeenting the decrce and not by a sepawate
suit,” Tomy mind the guestion whether & judgement can be sued upon in
a court of co-ordinate jurisdiction or not, is a totally diffei ent question to bthose
which are dealt with by this section, Such a suit dees not and could not
relate to the execution, discharge, or sabisfaction of a decree and with great
respect to the Judges who have dealt with this question, this sectiom in my
opinion, has nothing whatever to do with a suib of the present nature. Find-
ing therefors nothing in the Code which prohibits the entertuinment of such
a suit, and finding that suits have been enterbained over snd again im one
form or another, and finding that the period for enforsing this decree has
oxpired and that therefore the plaintiff hus mo other practionble remedy, I

think the plaintiff was entitled to bring the present suit on the second ground

as well. I therefore allow this appeal, seot aside the decrce of the lower
appellate court and restore that of the court of fivst instance, The plainbiff
will get her costs in all courts,” ’

Babu Girdhart Lal Agarwala, for the appellants.
Dr Surendro Nath Sen, for the respondent.
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Ricmarps, CJ, and Mumammad Rarig, J.:—This appeal
arises out of a suit for possession of certain immovablé property.
The plaintiff obtained a decree for possession of this very land in |
1906. On appeal this decree was confirmed. Admittedly the
plaintiff did not obtain possession through the court, and when
she made an application for execution of the decree, her applica-
tion was rcjected on the ground that the decree was more than
three yearsold. She then instituted the present suif. In the
court of fivst instance she succeeded in obtaining a decree. On
appeal the learned District Judge held that, not having executed
the decree within three years, her suit was barred by the provi-
sions of section 11 of the Code of Civil Procedure, and also by
the provisions of section 47 of the Code of Civil Procedure. In
second appeal to this Court, the learned Judge reversed the
decree of the lower appellate court and restored the decree of
the court of first instance. An issue was framed in the gours
of first instance as to whether or not the plaintiff had been in
possgssion within twelve years. It was of couvse necessary from
every possible aspect of the case for the plaintiff to prove that
she had been in possession within twelve years of the institution
of the present suit. The mere fact that she had obtained a
decree for possession of the land would not, in our opinion,
entitle her to get possession in the present suit if she had never
been in possession within twelve years. Two witnesses were
preduced who deposed for and against the alleged possession of
the plaintiff, one witness for the plaintiff and the defendant for
himself. The plaintiff’s wituess was Ram Dawan Singh. He
deposed that a year after the decree had been obtained the plain.
tiff got possession and that she was subsequently put out of
possession by the defendant. He mentioned that she had cultivas
ted the land. The defendant stated that he has been for eighteen
years in possession and that Le had cultivated the land himself
and by tenants. His evidence was somewhat vague. The learned
Munsif says, in dealing with the witness Ram Dawan Singh,
that no connection of this witness with the plaintiff and no enmity
with the defendant is shown or proved. He then points out that
the defendant is an interested witness and that he places no
reliance on his statement and then he says he believes the witness
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for the plaintiffi. In the memorandum of appeal no specific
ground wal taken against the finding of the Munsif that the
‘plaintiff had beenin possession within twelve years. Now the
only evidence of her possession was the evidence of this witness
and the possession he proved was possession atter the decree ;
therefore when finding that she was in possession within twelve
years the Munsif must have found that she was in possession after
the decree. The learned District Judge arrived at no finding
on this point. He decided the case against the plaintiff purely on
the question of law. The learned Judge.of this Court considered
that he was bound by the finding of the Munsif on the question
of fact. This, we think, was wrong., He was entitled either to
refer an issue on this question of fact or he might have exercised
the powers conferred on the High Court under section 108 and
decided the issue himself. We consider that this isan important
isstue.  We consider that it is a fit case for this Court to exercise
the jurisdiction it has undsr section 108. The evidence is on the

record and is sufficient to enable us to {decide the issue., The-

learncd Munsif had the advantage of hearing and seeing the
witnesses on this point, He believed the witnesses for the plain-
titf and has given reasons for believing them. Furthermore
there is considerable probability that the evidence is true. After
the plaintiff had finally got a decree for possession in 1807, it
is improbable that she would have remained absolutely quiet for
three years unless she had got into possession of the property.
It 1s also probable that the defendants would not have resisted
her in getting possession at first, though it is quite likely that,
finding her a defenceless woman, they would have gradually attemp-
ted again to dispossess her. This isreally what we believe actual-
ly happened. We find upon the evidence that the plaintiff did
get into possession after the decree. On this finding of fact it
seems to us that the plointiff had a eause of action irrespective
of the previous decrce. The previous decree would no doubt he
pari of her title. We do not think that the mere fact that she
obtained a decree for possession in 1907, would prevent her
again suing for possession if her possession was again interfered
with, nor do we think that the doctrine of merger appliesto
decrees for ejectment. No doubt, if a party obtains a decree for

1918

DraNgAT
SINGH
v,
LaxErANT
Eounwair,



1915

" DEANRAT

Smvau
v,
DAKHRANT
Kuxwag.

516 THE INDIAN LAW REPORTS, [voL, XXXVIIL

a debt or for damages for tor, the original cause of action mer-
ges in the decree, but & decree in ejectment differs wery much
from other decrees. In Broom’s Legal Maxims, second Edition,
page 251, in dealing with ejectment under Maxims “ Nemo debet
bis vewari pro.und et eddem causd ” the learned author says :—
« With respect to the action of ejectment, we may further special-
ly remark that by the judgement in this action the lessor of the
plaintiff oi:tains possession of the lands recovered by the verdict,
but does not acquire any tiile thercto, except such as he previ-
ously had ; if therefore he had previously a frechold interest in
them, he is in as a {recholder; if he had a chattel interest, he is
in as a termor; and 1if he had no title at all, he is in as a tres-
passer, and will be liakle to account for the profits to the legal
owner, without any re-eutry on his part. Moreover, although
it has recently been decided that & judgement in ejectment is ad:
missible in cvidence in another ejectment sult between the same
parties, yet it is not conclusive evidence, because a party may have
a title to possession and to grant a lease at one time, and not at
another. Neither can a judgement in ejectment be pleaded by
way of estoppel, because the defendant is bound by the terms of
the consens rule, to plead not guilty, hence there is a remarkable
difference between ejectment aud other action with regard to
the application of the maxim under consideration.” It seems to
us that if the plaintiff had got formal possession in execution of
her decree and her possession was again interfered with by the
defendants she has a right to bring a freshsuit. Ifshe succeeded
in getting possession without applying to the court, we see no
reason why she should not bein as good a position as if she had
got formal possession through the court. What we have said
above is sufficient to dispose of the appeal. The learned Judge
of this Court, however, seems to have held that the plaintiff’s
cause of action merged in the decree and then to have eonsidered
that it is always open to a decree-holder to bring a suit on the
decree at any time within twelve years, notwithstanding that
the decree has become incapable of execution by lapse of time.
This dictum, it correct, would mean that suit after suit could
be brought upon barred deerces. If this is correct law, it is
very alarming situation, Itis difficult to understand why the
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Legislature should have expressly limited the time within

. 1916
which a detree can bs executed and atthe same time allow decres- -
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holders to 1)1‘111g suits upod decrees thereby putting the parties S]Imﬁﬁ
. I T 1 L4 P .
to extra expense and vastly extending limitation, With rcgard LATmRANT

to ordinary decrees we think that section 47, which provides that  Konwas.
no separate suit shall be brought in respect of matters relating

to the discharge of decrees, prevents a fresh suit being brought

upon a decree.  We do not think it uccessary to say anything

further on the point, first, because it is not necessary for the de-

cision of the present ease, and, secondly, because the question has

not been fully argued before us. In view of our finding on

the issue as to possession and our view of the law we dismiss

the appeal with costs,

’ Appeal dismissed.

REVISIONAL CRIMINAL.

Before My, Justice Sundar Lal, 1916
EMPEROR v, GAYA BHAR.* May, 26,
Act Nu. XLV of 1860 (Indian Penal Oode), section 456~Lurking house ties-
pass—BEntering o house with intent fo have dllicit inforcourse with o widow
of full age no offence,
An accused person, though he may have known that, if discovered, his act
would be likely to cause arnayance to the ownar of o house, cannot be said to
have intended either actually or constructively to cause such annoyance.
- Where, therefore, it was proved that & person entered a house with intent
“to have illieit intercourse with a woman who was a widow and of age, held that
he wag guilty of no ofieuce, Jiwan Singh v, King-Emperor (1) dissented from,
Emperor v. Mulla (2) referred to, Queen-Empress v. Rayapadayachi (3)
followed.

THE parties were nol represented.

The facts of this cage are fully set forth in the judgement of
the Court. '

SunpaR Lan, J.—~This is a reference made by the Sessions
Judge of Gorakhpur. It appears that the accused went to the
place of one Sarju to have illicit connection with Sarju’s sister.
He was arrested and on prosecution was convicted by Pandit

# Criminal Reference No. 326 of 1916. ‘ )
(1) Punj. Rec., 1908, Cr. J,, 54, (3) (1915) I. L. R., 87 AlL, 895
’ (8) (1896) I L. R., 19 Mad,, 240, -



