
1916 sufficiently shown that there is no basis in fact for the plaintiff’s 
plea on this point, and that such coincidences as were relied upon

MtTHAMISAB ^
A b so i. jAiiHi by him have been sufficiently explained in the evidence given by
BAMDAYit. the defendants.

For the reasons stated we find no force whatsoever in this 
appeal. ^We dismiss it accordingly with costs.

Ajppeal dismissed.

488 THE INDIAJJ LAW REPORTS, [VOL. XXXVIII.

P E I V Y  C O U N C IL .

1016 BADHA. KUNWARi (Dee'EHdamt) v. BEOTI BINGH (PjciAintie'E',)

tfwe, 26. appeal from the High Court of Judicature at Allahabad.^]

4 ^ e a l  to Privi/ Council-^ Valuation of appeal—-Civil Procedure Code (1908), 
section 110— A$peaZahl amount subject-matter of axipeal—Suit to enforce 
mortgage—FefBm made defendant as having adverse claim on the mort
gaged p'oprty--A $^eal on rejeotion of her claim by High Court.

In a suit to enforce a mortgage for Bs. 2,000, the amount due upon which 
w as Rs. 88,000 the mortgagee (respondent) asted for payment or for a sale of 
the mortgaged property. Besides the parties who claimed under the mortgagor 
the appellant who set upjan adverse claim to a portion of the mortgaged 
property and the person through whom she claimed were made defendants 
and they alone defended the suit. The Subordinate Judge allowed a moiety 
of her claim, but on appeal the High Oourt held that she had no title to 
any of the property. The High Oourt granted her leave to appeal to His 
Majesty jin Council under section 110 of the Civil Procedure Code, 1908, 
on the ground that as the mortgage decree imposed on the property a 
liability for Bs. 38,000 the Bubject-mattei of the appeal was a sum exceeding 
Bs. 10,000.

Beld by the Judicial Committee (on a preliminary objection that the 
appeal w s  not.maintainable as the subjeofc-mattei: of it was below the appeal- 
able value), that as between the respondent seeking to enforce his mortgage 
and the appellant it was quite immaterial what the amount of the 
mortgage was, and that the^subjeot-matter in dispute was not the Ks, 88,000 
but simply the value of the property the appellant claimed, w tioh  wag not 
shown to be of the amount preecribed by section 110 of the Oivil Procedure 
Code, 1908.

A p p e a l  N o. 46 of 1915 from judgement and decree(12th March, 
1912) of the High Court at Allahabad, which varied a judge* 
ment and decree (8th June, 1910) of the Subordinate Judge of 
Aligarh.

* Present.—-Iho L o e d  C h a h o e l lo b  (Lord Bxjokm abthb) Lord AtkikBos and 
Bit JoHK E d g e .



The suit) out of which this appeal arose was brought by the loie 
respondent on the 20th of November,1909, to recover Us. 38,495 — 
due on a mortgage bond, dated the 7th of July, 1884, execated by Kdnwab 
one Mahtab Kunwar in favour of Sobha Kunwar (sinoe deceased), gjjojj sihgh, 
the mother of the present respondent, whereby a 10-biswa share 
in mauza Mobrakpur was hypothecated for Es. 2j000.

The appellant was made a party defendant to the suit as  ̂
claiming to be owner of a 4 odd biswa share through one Hukura 
Singh, who, she alleged, had executed a mortgage bond for that 
portion of the property in suit in her favour. That bond the 
plaintiff alleged to be fictitious and made without consideration,
Hukum Singh and Eadha Kunwar alone defended the suit the 
other defendants, Mahtab Kunwar (che mortgagor), Bhup Kunwar 
(her transferee) and three grandsons of the original mortgagee 
(Sobha Kunwar) not appearing.

The interest of the appellant in the suit depended therefore 
entirely on whether Hukum Singh, through whom she claimed, 
was the owner of any portion of the mortgaged property. On 
that question the Subordinate Judge held that a 2 odd biswa 
share belonged to Hukum Singh, and aocordingly, m giving the 
respondent a mortgage decree, he excepted the 2 odd biswa 
share from sale under the mortgage as being the share to which 
the appellant was entitled under her claim.

From that decision both Radha Kunwar and Reoti Singh 
appealed to the High Court (Sir H. B. Griffin  and Ohamier,
.JJ.) who held that none of the mortgaged property belonged 
to Hukum Singh and that the plaintiff was entitled to sell all 
of it under the mortgage decree. Consequently the appeal of 
Eeoti Singh was allowed and that of Eadha Kunwar dismissed.

On the application of Eadha Kunwar for lea\e to appeal to 
His Majesty in Council Sir H e n ry  E ichaeds, C.J., and Sir P. C.
Banerji, J., in granting leave after hearing argument on either 
side said :—

- “ This is an application for leave to appeal to His Majesty 
in Council. The value of the subject-matter of the suit in the 
court below exceeds Es. 10,000. This Court reversed the 
decision of the lower court; and therefore if the value of the 
subject-matter of the pro|)osed appeal exceeds Rs. 10,000, jihe
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1916 case is one which fulfils the requirements of section 110 of the 
Code of Civil Procedure. It is, however, urged that the value-.

Kuiswak of the subject-matter of the proposed appeal to His Majestj/' does 
aBon-SiHOH. Jiot exceed Es. 10,000, and this contention is based .on the 

following facts. The suit was one to recover Es. 38,000 and 
odd by enforcement of a mortgage. A part of the proper'uy 
comprised in the mortgage was exempted from liability under 
the mortgage by the court below. An appetil was preferred 
to this Court, and it was held that the whole of the mortgaged 
property was liable to sale in enforcement of the mortgage. It 
is in respect of this part of the decree of, this Court that the 
applicant seeks to appeal to His Majesty in Council. It is 
alleged that the value of property, which by the proposed appeal 
issouglit to be exempted from liability under the mortgage 
and decree passed on it is Rs, 2,000 odd, and this amount must 
be regarded as the valae of the subject-matter of the appeal to 
His Majesty. We do not agree with this contention. The decree 
imposes on the property a liability for Rs. 38,0^0 and odd. 
Therefore the value of the subject-matter of the appeal to His 
Majesty is a sum exceeding Rs. 10,000, and the case fulfils the 
requirements of section 110, and we so certify.

On this appeal—
Sir W. Garth for the appellant.
De QruytTier, K.C., and B. DubSi for the respondent.
A preliminary objection' was taken that the appeal was not 

maintainable, inasmuch as the value of the subject-matter of the’ 
appeal was less than Rs. 10,000. For the respondent it was con
tended the appeal related only to the value of the 2 odd biswa 
claimed by the appellant : that was the only subject-matter in 
dispute in this appeal. There was no question of law, and therefore 
no reason for the exercise of the discretion of the High Court to 
certify the case as “ otherwise ” j&t for appeal. Reference was 
made to sectionflO^of the Civil Procedure Codo, 1908, and Ban- 
arsi Prasad v. Kashi Krishna Nami% {V), which was a case 
decided under the Civil Procedure Code, 1882, sections 596, 600.

For the appellant it was contended that the Higb Court 
bad rightly granted the certificate of leave to appeal. The 

( i )( l9 0 0 ) I .L . a ,  23A11., 227.

490  ̂ THK INDIAN LAW EEPORTS, [VOL. XXT\m.



appeal related to the whole subject-matter of the suit. It igxc
•could not be said that the mortgage debt did not equally affect 
every portion of the property mortgaged. The 2 odd biswas K u n w a e

might i f 'the appeal failed be sold by the mortgagee for the 'whole Beoti Singh; 

of the mortgage debt. The value of the 2 odd hisws,s claimed 
by the appellant had not been cerfcified, and the case should 
therefore be remanded for the determination of the value of the 
appellant’s claim to make it certain whether its amount would 
maintain the appeal or not.

1916, June 2Qth:—The judgement of their Lordship was 
delivered by the Lokd Chancellor

It is always to be regretted when an appeal is disposed of on 
a preliminary p o in t ,  and the parties are compelled, after having 
incurred considerable expense to leave this Board without a 
determination of the real merits o f their dispute. But in this 
case their Lordships feel that they have no choice in the 
matter, and that they are bound to advise His Majesty that 
the preliminary point raised must prevail.

The facts of this case are these ; In 1884 a mortgage was 
executed of certain property for a sum of Rs. 2,000, with 
interest at 12 per cent. On the 20bh of November, 1909, the 
persons who were entitled to the benefit of that mortgage took 
proceedings in order to have it  enforced. They claimed that 
the amount due upon the mortgage was Rs. 38,494, and they 
asked for an order for payment of that sum against the defendant 
and a sale of the property. They made, as parties to that suit, 
not merely the people who claimed under the mortgagors but 
also certain people who had set up adverse claims to the 
mortgaged property, among whom the appellant was one. Their 
Lordships think that this joinder of these parties was irregular, 
and'that it could only tend to confusion.

What followed was this : The present appellant, who claimed 
through a person named Hukum Singh, said that she was entitled 
to 4 biswas of the property. That dispute was entirely 
independent of the mortgage transaction of 1884. Whatever 
the amount of that mortgage might be, in no cir^msfcances 
could the’ appellant have been made responsible for it. I f  it 
had been held that her claim was good, the mortgagee would
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jgjg have completely failed, so far as her share of the estate was 
— 2—  coneerned : if it had been held that her claim was bad, she could _ 

Kdnwab have had no right whatever to redeem the mortgage. The 
Beoti Singh, cause, however, proceeded without any objection being takenj 

and, in the end, on the 8th of June, 1910, a decree was made by the 
Subordinate Judge in which he declared that the appellant was 
entitled to one-half of the 4 bis was which had been set up as 
her original claim. From that decree an appeal was taken to the 
High Court, and on the 14th of November, 1910, the High Court 
decided that the appellant had no title at all. The result was 
that as to one-half there were concurrent findings both of the 
Subordinate Judge and of the High Court that the appellant 
had no claim and as to one-half there were differing judgements. 
The appellant accordingly sought to obtain leave to appeal to 
His Majesty in Council from the judgement of the High Oourb, 
and for that purpose it was essential that she should satisfy the 
condition of section 110 of the Civil Procedure Code of 1908. 
That section provides that an appeal can only be allowed in certain 
cases where the amount or value of the subject matter of the 
suit in the Court of First Instance was Rs. 10,000, or upwards “ and 
the amount or value of the subject-matter in dispute on appeal 
to His Majesty in Council must be the same sum or upwards. ”  

Upon the appellant’ s application for a certificate that the 
value of the subject-matter exceeded the Rs. 10,000 there 
appears to have been argument before the High Court and 
a certificate has been given in her favour. But it is objected 
that that certificate, on the face of it, proceeds upon a wrong 
principle, and that this Board ought not* to regard it as 
conclusive of the appellant’s right to appeal.

Their Lordships think that the respondent’s contention in this 
respect is correct. The certificate is prefaced by an order in which 
the High Court state what the reasons were that led them to the 
conclusion that the subject-matter was above the prescribed limit, 
and it is quite plain, on an examination of that order, that they 
were deciding as between two rival contentions. The one that 
was put forward on behalf of the respondent was that in point of 
fact the appeal related only to the value of the 2 biswas, 
while the appellant asserted that it related to the whole subject'
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matter of the suit which was Rs. 38,000. This latter a,rgu-
ment was enforced by suggesting that if the appellant’s case -------------- -
failed the mortgage would operate over the whole of the property Ktowae 
and there would be a right left in the mortgagee to sell and 
dispose of this piece of the estate for the total value of the 
mortgage debt ; that as the mortgage debt affected equally 
every part'of the property subject to the original mortgage, it 
affected the whole of those 2 biswas, and the subject-matter 
of the disputes therefore was Rs. 38,000. This contention 
prevailed before the High Courb, and they state in terms thatj 
the decree which was the subject of appeal had imposed on the 
property a liability for Es. 38,000 and that in consequence the 
value of the subject-matter of the appeal exceeded^ the necessary 
prescribed sum.

Their Lordships think that this was an entire mistake. As 
between the respondent, who was seeking to enforce his 
mortgage, and the appellant the subject-matter of the suit was 
not Bs. 38,000, The subject-matter of the dispute was simply 
the value of the property which the appellant claimed, and 
it was quite immaterial for that purpose what the value of 
the mortgage might be. As has already been pointed ouft, the 
appellant could under no circumstances have been made respon* 
sible for the amount of the mortgage nor could its extent in any 
way whatever have in the least degree varied her rights. In 
truth the confusion has arisen because the cause of action against 
the appellant, that is to say, the right to obtain a declaration 
of title against her adverse claims, has been joined with another 
which was quite distinct, the enforcement of rights under a 
mortgage.

Their Lordships think that the subject matter of this appeal 
is nothing but the 2 biswas to which the Subordinate Judge 
found that the appellant was entitled.

Then Sir William Garth urges that in these circumstancesj 
as this question of the value has never been determined by the 
High Court, the matter ought to go down for the purpose of 
seeing whether those 2 biswas would support the value of 
Es, 10,000 and thus enable an appeal to be maintained; After 
considering all the arguments upon this point, their Lordships
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1916
think tha-fc, out of consideratioa for the parties themselves, 
110 such directiion ought to be given. Had it been possible, when 
the original certificate was applied for, to have established that

K e o t i  S iH G s  ■ value of those 2. biswas exceeded the -Rs, 10,000—  

a perfectly simple and straightforward Jhing to do—all this 
difficulty as between the value of the estate and the value of 
the mortgage would at once have vanished, but it seems im
possible to read the judgement of the High Court without seeing 
that there were two contentions, and only two, before them. 
Upon the one contention the appellant would have failed, and 
that was that the subject-matter of the suit related to the 2 
biswas, and on the other contention she would have succeeded, and 
that was that the subject-matter of the suit was affected by the 
value of the mortgage debts. It was the latter contention which 
the High Oourb wrongly adopted.

Their Lordships will therefore humbly advise His Majesty 
that this objection must succeed, and that this appeal should be 
dismissed with costs. ■

Aiopeal dismissed. 
Solicitor for the appellant ; Douglas Grant.
Solicitors for the respondent : Barrow, Rogers and Nevill.

J. V. W.

494 THE INMAN LAW REPORTS, [VOL. XX3LVm.

AHMAD BAZA a n d o t h e b s  (D e i ’jcndantb) v. ABID HUSAIN and  o t h e e s  
(Pr.AINTIS’PS).

JuM, 22. [On appeal from the High Oourt of Judioafcure at Allahabad.]
July, 21. Evidenoe—Secondary evidenoe— GertiJied oopy of petitim of compromise made in

 ̂ , iSbl—Record of prooeediiigs destroyed in the Mutiny— Evidense to establish 
mortgaffe in suit for redemption of mortgage not made in writing—Stamp—  
Bengal Regulation, X  of im d—Objection that aeriijied co^y is insujiciently 
stamped—Fetiiion treated as document creating mortgage. '
In % suit fot the redemptioa of a nsufruotuary mortgage alleged to have 

h e e n  oreatefl in 1857, the aooumenfc on which the plaintiffs relied to establish 
the mortgage was a certified copy of a petition of compromise filedin Court on 1st 
of April, 1857. The record of the proceedings was admittedly destroyed in the 
mntiny of that year. The document, which was admitted in evidence by the 
Subordinate Judge, recited-the terms on which the dispute was settled amongst 
them being the agreement relating to the mortgage, and an endorsement on 
it, after reciting that “  the pleaders for the parties filed the compromise in 
the presenoa of their respective clients, and verified and adpiitted all the

* Prm ni.—Losd SsAw, Lord Pabmoob and Mr, Amubb A l l


