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Bofors Mr. Justica Piggott.
EMPEROR v. LAL SINGH.*

Criminal Proceduie Cede, sections 408 and 413-=Ong of several co-aosused
in the same irial sentenced to ong month's imprisonment, others ta a longer periad

Appeal,

Held'that the right of appoal exercisable by a person who hag received an
appealable sentence carvies with it a right of appeal also by any other person
convicted ab the same triul, cven though that particular person may have
received n sentencs which, if it stood ilony, would nobt have heen appealable.

TaEr facts of this case were as follows (—

On the 16th of November, 1915, a Magistrate of the first class
convieted four persons on a charge [ramed under section 379 of
the Indian Penal Code. Three of these nccused he sentenced to
undergo rigorous imprisonment for a period of three months cach;
but on onc person, named Lal Singh, he passed a sentence of one
month's rigorous imprisonment only. The three conviets who
had received the longer sentense, a sentence in itself on the face
of it appealable, exerciscd their right of appeal to the Sessions
Judge. On the 3rd of December, 1915, the Sessions Judge quash-
ed the convictions on the merits and ordered the release of the
three conviet appellants. ‘ -

On the 13th of December, 1915, Lal Smgh filed in the court of
the Sessions Judge an application for revision against his convie-
tion and sentence. This application was rejected, and he there-
upon preferred the present application for revision to the Iigh
(lourt.

Babu Satya Chandra Mulkerji, for the applicant,

The Assistant Government Advocate (Mr. B, Malcomson), for
the Crown.

Pragorty J.—The following ave the cssentinl facts out of
which this application arises, On the 16th of November, 1915,
a2 Magistrate of the first class convicted four persons on a charge
framed under section 379 of the Indinn Penal Code. Three of
these accused he sentenced to undergo rigorous imprisonment for
a period of three months each; but on one person, named Ial
Singh, he passed a sentence of one month’s rigorous imprisonment
only. The three convicts who had received the longer sentence;
a sentence in itself on the face of it appealable, exercised their

# Criminal Revision No. 183 of 1916, from an order of Banke Bghari Ial,
Additiona) Bessions Judge of Meerut, dated the 14th of January, 1914,
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right of appeal to the Sessions Judge. Onthe 8rd of December,
1915, the Sessirns Judge quashed the convictions on the merits
and ordered the release of the three convict appellants. Presum-
ably information of the success of this appeal reached the conviet
Lal Singh and stirred him ﬁp to make an effort on his own behalf,
It was not, however, till the 38th of Dezember, 1915, that he
managed to file in the court of the Sessions Judgea petition
which on the face of it purports to be a petition of revision against
his conviction and sentence. The Sessions Judge on the 14th of
January, 1916, diemissed this application, giving as his reasons
for doing so that it had been filed only three days before the
expiry of the scntence passed upon Lal Singh and that the latter
must be taken to have acquiesced in the sentence. He noted on
the petition also that, the seatence having now been fully served,
it did not appear that any adequate purpose would be served by
invoking the interference of this court in the exercise of its revi-
sional jurisdiction. Lal Singh now applies in revision to this
Court against the order of the SessionsJudge. It secems clear from
an inspection of tha record that, if the Sassions Judge was right
in acquitting the three co-accused, then Lal Singh was also entitied
to an acquittal on the merits. Taking a broad view of the case,
I might be content to dispose of it by saying that the appli:ang
appears to be entitled in justice to an order of acquiltal, and the
fact of his having scrved his sentence does not necessarily in a
case like the present make the interference of this Court futile,
In view of the provisions of section 75 of the Indian Penal Code,
to say nothing of other provisions of the law, it is a serious
watter for an innocent man to have a coavieiion under section
379 of the Indian Penal Code, recorded against him and standing
unreversed. I have really said enough to dispose of this app'ica-
tion; but incidentally a question of considerable importance has
been discussed in respeet to which Ithink it worth while to
record my opinion. The question is whether Lnl Singh had or
had not a right of appeal to the Sessions Judge against his con-
viction and sentence. I am of opinion that he Lad such a right
of appeal. He certainly had unless the right conferred by
section 408, Criminal Procedure Code, is taken away in respect of
this accused by the subsequent section 418, That section is
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intended to rastrics the right of appeul by the exclusion of petty
cases. "Tue important words are those which provide that * there
shall ba no app -al by a convisted person in cases in which & court
of Session or the District Magistrate or other Magistrate of the
first class pisses o sentence of imprisoument not exceeding one
mo:th oaly, or of fine not exceeling fifty vupees oaly, or of
whipping oaly.” It would have been easy for the Legislature to
say tuab no appeal shall lie by a convisted person “upon whom
or in whose case ” suzh minor sentence has heen ipassed. The
wording of the section iy certainly open to the interpretation
that the Legislature inteadel that the right of appeal exercisable
by a person who has ruccivel anappealable sentence should carry
with it a right of appeal also by any other person convicted af
the same trial, even though that particular person may have
received & seatence which, if it stood alone, would not have
been appealable. This view has been taken by the Judicial Com-
missioner’s Court in Oulh, though there seems to he some
authority to the contrary in the Bombay High Court. The ques-
tion is clearly connectel with ons which has been raised as to the
operation of proviso (b) to section 408, Crimiaal Procedure Code,
I believe it now to be settled law in this Court that if an Assis.
tant Ssssions Judge. trying two or more persons jointly, passes in
respect of one of those parsons a sentence of imprisonment for a
term exce:ding four years, the appeal of all the persons convicted
at the same trial will lie to the High Court, even though the sent-
ence passed upon some of these persons is far below the limit
laid down by the proviso. It is worth while to point out thata
different interpretation of section 418, Criminal Procedure Code,
would involve a certain anomaly which may best be illustrated
by the facts of the presens case. If the section in question were
so interpreted as to deny to Lal Singh a right of appeal to the
Sessions Judge, I think 1t would certainly have been the duty of
the Sessions Judg?, when he accepted the appeals of the three men
convicted at the same trial, to have referred the case of Lal Singh
at once to this Court in order that this Cours might do justice
in the exercise of its revisional jurisdiction, The interpretation
which I would put upon section 418, Criminal Procedure Cods,
bas therefore this advantage that it renders unnecessary the
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1916 interference of this Courtin cases like the present. I think there-
=== fore that Lal Siugh had a right of appeal to the court of Session

EMBEROR . . R . ' .
. against his conviction and sentencein the present case. From

Law Sveit. point of view it is a eircumstance against the admlssmu of the

present application, that the applicant had a remedy by way of
appeal. On the other hand, there is this eonsideration in the
applicant’s favour, that he did prosent his petition to the Sessious
Judge before his seutence had  expired and within the period of
limitation prescribed for the presentation of a criminal appeal.
The Sessions Judge might thercfore have dealt with thab petition
as an appeal and exercised hig powers so as to give prompt relief.

For the veasons stated [ am disposed to accept this application
and I do so accordingly. I set aside the convietion and sentence
in this case and record an order acquitting Lal Singh of the
offence charged. Asthe sentence has been served there is no
necessity to pass any further order.

- Application allowed.

APPELLATE CIVIL.

Befors M. Juatice. Piggott and My, Justice Walsh.
______ UDHISATER SINGH AND AKOTHER (Dncarr-HorDERS) v. KAUBILLA AND OTHERR
(J UDGMENT-DEBTORS ). ¥
Cévil Protedure Code (1908), order XXXV, rulps 4 and a»—Martgaga-~Prelzmz~
nary decee i favour of puisne mortpagee allowing redemplion of prior
morégage~Right of puisne morigagee on redemption to a decree absolute for
sale of the property comprised in both mortgages.

In a suit forsaie by puisne mortgagees the preliminary decrce gave the
plainlifis a right to redcem a prior mortgage covering other property as well
as that included in the mortgage in suit, The preliminary decrae did wmot,
however, specify this proparbty as property which the mortgagees plaintiffy
were entitled, in the event of non-paymant, to bring to sale.

Held, that the plaintifis mortgagees, havipg paid tho amount due on the
prior mmtgage, were entitled, notwithstanding this omission, to a final decrea
for sale of-the property comprised in both mortgages.

Tuis was a suit brought by the appellant for sale on a mo1tgage
in his favour against the mortgagor as well as against a person
named Tika Ram who held a pum mortgage over the properties

" % Second Appeal No, 1844 of 1‘)14 from & dun s of H B. Holmes, District
Judge of Aligarh, dated the 28th of May, 1914, confirming 2 dectes of Abdul
Hasan, Assistant Judge of Aligarh, dated the 39nd of Febiuary, 1913,



