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If, on the other hand, he has no real interest in the property in 
suit he shoiild obviously not be permitted to maintain the appli
cation under order X X I, rule 90. We therefore accept this 
appeal; set aside the order of the court below, allowing the 
application of Salamat-ullah Khan, and direct the record to be 
returned to that court in order that it may proceed to pass 
all necessary orders confirming the sale and to dispose of the 
matter in accordance with law. The appellant will get his costs 
o f this appeal.

Appeal decreed.
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Before. Sir Henry Bichards, KnigJd, Ghi&f Justice, and Mr. Justiee Tudhall. 
EHURSHBD ALl and oxH sas (PLAiSTiE’B’a) v. ABDUL MAJID anis o ib s e s

(Dbfbnbakxb).*
pre-emptim'-Transfer---Mortgage—‘ Use of the term “  makbuza ’ ’ not sufficient 

to constitute a mortgage.
The material portion of a document executed by the boirowei'S to secure 

a loan was as follows ;—
“  We agree that we shall pay annually the interest and isj default of 

payment of interest for two yeara, the creditors shall have the right, without 
■waiting for the expiry of the time fixed, to file suit and to recover their due 
from the property mortgaged {■makbum) and if the creditors make delay in 
realising the principal and interest then the aforesaid creditors shall not be 
entitled to recover their dues under the deed from any other proparty of mysalf 
excepting the property mortgaged

A claim for pre-emption was brought based upon this documQntj whiah 
was claimed to be a Bale, or at least a mortgage.

H dd  by Biohasds, 0 . 3 „  that it was very difficult to distinguish the 
transaotion evidenced by the document in question from whao is ordinarily 
called a “ simple mortgage” . On a construction, howavar, of the wajib-ul-ara 
it was held not to include mortgages which did not involve a change of 
possession.

Held by Tpdbai/I/, J., that the document under consideration did not amount 
tea  mortgage, but at most cousfcitutad a charge on. the property referred to 
therein. Dalip Singh v. Bahadur Bam  (1 ), referred to.

T his was a suit for pre-emption based upon the wajib-ul-arz 
and upon a document executed by the defendants, the material 
portion of which w^s in the following terms

* Second Appeal IfTo, 1Y59 of 1914, from a decree of Durga Datt Joshi, 
District Judge of Azamgarh, dated the 26th of October, 1914, levereiuga dectee 
of Suraj Navain M ajju, Subordin0ite Judge of Aaamgarh, dated the 28th of 
July, 1914.

(1) (1912) I.L .E ., 34 A ll ,  446.
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1916 “  We agree that we shall pay annually the interest and in
— ------------ default of payment of interest for two years, the creditors shall
■ have the right, without waiting for the expiry of the time fixed,

to file suit and to recover their due from the property mortgaged 
AbdtjlMajid. , , , . .

(m a/ckm ) and if the creditors make delay in realizing the prin
cipal and interest then the aforesaid creditors shall not be entitled 
to recDver their dues under the deed from any other property of 
myself excepting the property mortgaged {mahbusa.)”

The plaintifis come into court aHeging that in reality the tran
saction was sale and that they were entitled to get possession 
upon payment of the consideration. They further claimed, how
ever, in the alternative that if  the transaction was a mortgage 
they might be substituted for the mortgagees. The court of first 
instance held that the transaction was not a sale, but a mortgage, 
and granted the plaintiffs the alternative relief. The' lower 
appellate court agreeing with the court of first instance that the 
transaction was not a sale and that the document merely operated 
as a “ charge "  on the property, held that there was no right of 
substitution and accordingly dismissed the suit.

The plaintiffs appealed to the High Court.
The Hon’ble Dr. Tej Bahadur Saprtc and Maulvi Iqbal 

Ahmad, for the appellants.
Dr. Surendra Nath Sen, for the respondents.
KiohABDS, 0 . J.““ This appeal arises out of a suit in which 

the plaintiffs seek to enforce their claim for pre-emption. The 
document which gave rise to the alleged cause of action is in the 
following terms :—

“ We agree that we shall pay annually the interest and in 
default of payment of interest for two years, the creditors shall 
have the right, without waiting for the expiry of the time fixed, 
to file suit and to recover their due from the property mortgaged 
{mahbma) and if the creditors make delay in realizing the prin
cipal and interest then the aforesaid creditors shall not be entitled 
to recover their dues under the deed from any other property of 
myself excepting the property mortgaged (mahbma).''

The plaintiffs came into court alleging that in reality the 
transaction was a sale and that they were entitled to get posses
sion upon payment of the consideration. They further claimed,
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however, in the alternative that if the transaction was a mortgage 1916 

they might be substituted for the mortgagees. The court of first "khuhbhed 
instance held that the transaction was not a sale, but a mortgage, 
and granted the plaintiffs the alternative relief. The lower ap- A b d t o M & j i d . 

pellate court, agreeing with|the ■ courb of first instance that the 
transaction was not a sale and that the document merely opera- 
Ijed as a “ charge on the property, held that there was no right 
of substitubioa, and aocordingly dismissed the suit.

Section 58 (clause h) of the Transfer of Property Act is as 
follows :— ‘‘Where without delivering possession of the mortgaged 
property the mortgagor binds himself personally to pay the mort
gage money and agrees expressly or impliedly that In the event 
of his failing to pay according to his contract, the mortgagee shall 
have a right to cause the mortgaged property to foe sold and the 
proceeds of sale to be applied, so far as may be necessary, in pay
ment of the mortgage-money, the transaction is called a simple 
mortgage and the mortgagee a simple mortgagee. ”

I f  we omit from the definition the words, “ morfcga.ge ”  and 
“ mortgaged" and substitute for the word “  mortgagor ”  the 
word “  borrower ”  and the word “  lender for the word “  mort
gagee,’ ’ the document in question seems to me to oome clearly 
within the definition of a ‘simple mortgage.’ The borrowers had 
bound themselves to pay the money lent and had agreed that in 
bhe event of the money not being paid, the lenders should have 
a right to cause the property made security for the loan to be sold.
I have substituted the words “ borrowers ” and “ lenders "  for 
“ mortgagors ”  and “  mortgagees ”  in order to get over the diffi
culty created by the previous parb o f section 58, which defines 
“ mortgagor" as “ the transferor of an interest”  and “ mortgagee" as 
“ the transferee of an interest." I do not think the subsbitution alters 
the meaning of the clause. I think what are ordinarily treated as 
“ simple mortgages" in these provinces are not strictly “  simple 
mortgages "  within the definition of section 58, because I think 
there is in almost all these documents no “  transfer of an interest"; 
in specific immovable property for the purpose of securing the 
payment of money advanced. I f  therefore I  was satisfied that 
the present plaintiffs were entitled to be substituted for -v̂ ĥ t 

is generally oaUed a simple mortgagee, I  would hold th£|t
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they were entitled in the present case to be so substituted, 
because I find the greatest difficulty in distinguishing the 

Khobsotd which is evidenced by thejdooument in question from
what is ordinarily called a “ simple mortgage.” The mere faot 
that a somewhat imusnal word (mahhuza) is used, does not 
make the document either more or less a “ simple mortgage ” 
than if the more usual word “  maqM ”  or “ mustagaraq”  was 
used.

There remains the question whether or not the plaintiffs 
have proved the existence of a custom which gives a right to be 
substituted in the case of what is ordinarily called a simple 
mortgage. The only evidence adduced in support of the alleged 
custom is the wajib-ul-arz of 18*72. The entry is in the 
following terms:-—“ I f  any co-sharer wishes to make a transfer 
of any kind, he will first do so to a hiBSadar h a rih i, next 
to the hissadar of that thole, nest to the Jmsadar of another 
thok I f  none of the co-sharers of the village takes it he may 
then transfer it to a stranger. I f he does not conform to it, then 
hissadar Imrihi, Mssadar thok, and hissadar of another thok, 
according to the aforesaid order of priority, have the preferential 
right to take the property by pre-emption. I f  at the time of the 
issue of a proclamation or at the time of the expiry of the limi
tation prescribed in clause 16 of section 1 of Act X IV  of 1819, or 
of any other Act relating to redemption of mortgage (chorane 
miad rehan), the owner of the property be not capable of redeem
ing, or do not wishf '̂to redeem, then hissadar harihif do.  ̂ had 
power to take the property for himself by depositing the mort- 
gage-money together with the costs. I f any Mssadar of arazi or 
Tima take any additional sum of money from the creditor to 
whom the property is mortgaged {rehanhai) by making a maqful 
of the same property, then the terms of the mortgage bond will 
apply to the said debt also. ”  T

It s«ems to me that this record points very much to transac
tions which Involve an actual change of possession. According 
to the most natural meaning of the earlier part of the clause 
transactions of this kind seemed to be contemplated. Then the 
laiiter part of the record deals, I think, with possessory mortga
ges and shows that the right intended to be recorded was tihat)
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^yen where co-sha:rers had not availed themselves of their right 
when the transfer was originally made, they would still have a 
right of getting the property at any time before the right of 
redemption was entirely gone. It was pointed out, and no doubt 
correctly pointed out, that the word intiqal (transfer) is a very 
general word and includes all classes of transfers, but in my 
opinion the decision does not depend upon the interpretation to 
be put upon particular words occurring in the wajib-ul-arz. 
The extract from the wajib-ul-arz is evidence to ba taken into 
consideration in considering the issue as to whether 6r not the 
custom exists. The record is supposed to be the record of an old 
custom existing for a long time, and 1 think that it will be found 
that in olden times mortgages without possession (or at least 
the right to possession) were hardly recognised. In my judgement 
the mere production of the extract from the wajib-ul-arz was 
insufficient to prove the existence of the custom which it is neces
sary for the plaintiffs to prove in order to entitle them' to be subs
tituted for the defendants. On these grounds I would dismiss 
the appeal.

T u d b a L L , J .—I agree that the appeal fails, chiefly for the’ 
reason that I have considerable doubt that the parties to the 
document in suit ever intended to create a mortgage at ail, 
Assuming that the custom as alleged by the plaintiff does exist 
and that the mortgage falls within that custom, the bond in ques
tion does not use the ordinary vernacular terms which are used 
in these provinces when parties wish to create a mortgage and 
give the mortgagee the right to sell the property. Beyond doubt 
it is difficult to distinguish between a document which merely 
creates a charge and a simple mortgage. But there are certain 
terms which are in common use in these provinces in veniacular 
documents when the parties wish to create what is commonly 
known as a simple mortgage. The word which is used
in the document has been considered and discussed by a Bench 
of this Court in Ddlip Singh, v. Bahadur Ram  (1), and I  
agree with the conclusion of the learned Judges who constituted 
that Bench, that in using this word.the parties .can hardly 
be said to have contemplated^ anything more than t

(1) (1912) I ,L .R .. 34 a !'i„  448.
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It Avas for this reason that the court below dismissed the 
suit. I  must also add that I ha^e considerable doubt that the 
custom which the plaintiff has put forward as evidenced by 
the wajib"ul-ar2: ever contemplated a case like the present. 
However, as the appeal in my opinion ought to be dismissed 
on the other ground, I think it unnecessary to decide this 
point.

By  the c o u r t . — The order of the Court is that the appeal be 

dismisfsed with costs.
Af'pm l dismissed.

FULL BENCH.
1916 

MaroJi, 24, Before Sir Henry Bioliards, Knight, Chief Justice, Mr. JnUioe Tudhcdl and Mr.
Justice Muhammad Baftq.

JAG-RANI (PLAmxiOT) w. BISHBSHAE DUBB and oth ek s  (D k fbk d an ts .)*  
Act No- X V I  o f  1908 [Indian Begistration A d ), sections 17 and id—Begistraiiofi— 

Peiitim  to Bevenw Court in mutation proaeedin^s-^Gorn^iromis&'^J’amUy 
settlement.
Aseparated^^Hinfln crcated two usufructuary mortgages on portions of 

H s estatej and then died leaving a widow and a daughtor. Tlio widow held 
possession for her life-timo and created a third usufructuary mortgage. She 
died. Her daughter laid claim to the estate and applied for entry of her name 
in the revenue records. M, one of the reveraionerg, contosfced her a,pplioation, 
urging that her father was joint with him and not sepnrace. The parties came 
to terms, orally. The daughter agreed to give up her claim; M, in return^ agreed 
to take the estate, to pay of! the mortgages and to pay a certain sum to the 
daughter. They two then filed a joiafc petition in which it was stated that the 
parties had come to terms. This statement in the petition was followed by 
another on behalf of the daughter that as she had . given up her claim to the 
estate she had no objection to mutation of names being made in favour of M. 
The Eevenue Court’ s order was that mutation was to be made according to 
that Compromise. M, to secure to the daughter the payment of the money 
which ho had promised to pay, executed two bonds iia favour of her sister’s 
husband; but he never paid the money due theieoa ; on the countrary he 
mana.g6d t6 geii the bonds back and kept them. Some time afterwards the 
daughter sued to leoover posBession of the property in dispute.

Sei5d that in the olrcumstanoes the plaintiff was entitled to a decree con-
ditionea on her paying the amount due on the mortgages. '

T his was an appeal under section 10 of the Letters Patent 
from a judgement of a single Judge of the Cotrt. The

* Appeal No. 4 of i  915 uni^er section 10 of the Letters Patejjt.


