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APPELLATE CIVIL.
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Bafore Ay, Justica Piggott and Mr. Justics Walsh.
TACHMI NABAIN (Drrespant) v. DARBARI LAL AND ANOTEER
(Pramntiwsa)¥

Civil Procedure Cede, 1908, ordar IX, ruls 2--Dismissal of suit - Appeal.

Hsld that no apyeal lies from an order dismisaing & sult under ondes IX,
rule 2, of the Qode of Givil Procedure, on the ground that summons had not
been served on the defendants in consequenaa of the failurs of the plaintiff
o deposib the requisite court fee for such service. ZLiucky Qhurn Ghowdhey v,
Budurr-un-nisse (1), Parbaif v. Toolsh Kupré (2), followed.

Tar facts of the case were as follows :—

The respondent Darbari Lal instituted a suit agalnst the
appellant Lachmi Narain and others in the court of the M unsif.
One of the defendants dying during the pendency of the suit an
application was made to bring his heirs and legal representatives
on the record. The application was granted, and the helrs’
names were brought on the record. The plaintiff, however, failed to
pay the necessary process fees and the Munsif on the date of
hearing, finding that the defendants had not been summoned,
dismissed the suit under order IX, rule 2, of the Code of Civil
Procedure. Plaintiff having appealed the Districy Judge holding
that the order of the Munsif was a decree, allowed the appeal and
remanded the case for trial on the merits, The defendants appealed,

Babu Sailanath Mukerjs, and Babu Yaits Chandra Ray
for the appellants.

Babu Piari Lal Bamnerjs (for Babu Durga Charan Banerji),
for the respondent —

Pracort and WarsH, JJ. :——In this cage the suit had heen
dismissed under the provisions of order IX, rule 2, of the Cade
of Civil Procedure. An appeal against this order of dismissal
was entertained by the District Judge and resulted in an order
directing the court of firs instance to re-admit the sult on to
_its pending file and to dispose of it on the merits. Presumahly
the District Judge congidered himself to be actlng under order
XLI, rule 28, of the Code of Civil Procedure. - The matter has
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# Mirgt Appeal No. 196 of 1915, from an oxder fof jA.G- P, Pullan,!Distmot
Judge of Mainguri, dated the 16th of September,| 1910,
(1) (1882) LL.R., 9 Calo,1627, (2)5(1913) 20,India.n_0aﬁe’l, 1.
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o been brought before us on appeal from the District Judge's

E—— order of remand. We think that no appeal lay to the Distriet
Wamax  Judge. Authority for this proposition is to be found in Lucky
pawmga  Churn Chowdhry v. Budurr-un-nisse (1), and io Parbati v.
Lar. Toolsi Kapri (2). It seems to be clear that the dismissal
of the suit by the first court was a form of dismissal for defauls,

and therefore excluded from the definition of the word * decree”

in the present Code of Civil Procedure. The plaintiff's remedy

was under order IX, rule 4, of the present Code and presumably,

to some extent ab any rate, it is still open to him. This appeal

must prevail. We set aside the order of the District Judge

and restore that of the court of first instance. The appellant

is entitled to his eosts in this and in the lower appellate
court. ' '

Appeal allowed,
1916
Maroi, 14.

Before My, Justice Piggott and My, Jusidco Walsh.

HARDWARI DAT {Droree-HorDuR) v. SALAMAT-ULLAH KHAN,
(Orrzoror) Anp AMAN-ULLAH KHAN (JuparMENT-DEDTOR)#
Civit Prooedure Cods {1908), order XX 1, rule 90-~Sals in ewecuiion of 6
decree~- Application to set aséde o sals by person elaiming fo ba
the real ownar.
Where immovable property has been gold in exceution of a daeoree against
' tho ostensible owner, a person olaiming %o bo the real owner is not compotent fo
ask the court to seb aside tho. sale under order XXI, rule 90, of tho Jode of
Qivil Procedure. Abdul deix v. Tafaj-uddin (8), referred to.

TrE facts of this case were as follows :—

A mortgage decree was passed against one Amanat-ullah
and the property mortgaged was sold on the 20th of March, 1915,
On the 9th of March, 1915, Salamat-ullab, the father of Amanat-
ullah, brought & suit for a declaration that he was the real owner
of the propertysold. “Whilst thab suit was pending, Salamat-ullah
also applied under order XXI, rule 90, of the Code of Civil

- Procedure. to have the sale seb aside. The court below allowed:

his application and set aside the sale. The decree-holder
‘appealed to the High Court, o

*Tirst (Appedl No, 475 of 1915, from a decréo of Soti Raghuvansa Lal,
Subordinate!Tudge of Fhabjahanpur, dated the 24th of July, 1915,
{1).(1882) LL:R., 9 Calc., 627, ~ (2) {1913) 20 Indian Cages, 1.

(8)_23 Indian, Cases,|839, '



