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accordance with the principles ou which, this question, has always 
been considered under the English law and ought to be followed 
by us. We dismiss this apppeal with costs.

Appeal dismissed.

F U L L  B E N C H ,

Bef^ye Tiisiice Sir &sorge Knox, Jantioa Sir Pt'amada Gha^an Banarji and 
Mr. JusHce Tudball.

SOMWARPURl ( P j o t i t i o i t j j b )  v . MATA BA DAL a n d  o t h e i  a 
{O p p o s ite  PAETiEsi^

Act {Local) iVb, I I o f  1903 (Bundelkhand Alimatian o f Land A d), section 17— 
Moriffagdexecuted hy Collector--Stamp— Act No. I I  of 1899 {Indian 
St̂ am}') Act), section 3.

HeM that a mortgage excoufced by a Oollector nuclor the provisions of 
seufcion i7  of the Bundelkhand Alienation of Land A ct, 1003, is not exempt from 
atuinp dmiy.

This was a reference by the Board of Revenue under soction 
57 of the Indian Stamp Act, 1899, under the following circum- 
stances. A decree upon a mortgage was passed by a munsif 
against Mata Badal, who was a member of an agriculturrl tribe to 
whom the Bundelkhand Alienation of Land Act, 1908, applied. 
The munsif accordingly transferred the execution of the derree 
to the Collector under the provisions of section 17 of the said 
Act, and the Collector ojBfered the decree-holder, Mahaiit Somwar- 
puri, Secretary o f the Akhara Niranjaui, a usufractuary mortgage 
o f the judgement-debtor’s property for twenty years in full 
satisfaction of the decree. The decree-holder accepted this offer 
and the Collector thereupon executed a mortgage-deed in accord- 
dance with the powers conferred upon him by the Act.

On this reference—
Mr. A. S. Byves, for the Government ;—
The document does not require any stamp. This is an ordinary 

Civil Courb decree transferred under the Code of Civil Procedure 
to the Collector for execution. I f  the Collector had executed a 
lease it would not have required any stamp. It will not be 
equitable to demand stamp-duty twice, as for this v©ry sum 
due stamp-duty had once been paid. There Is a, further
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difficulty as to bow tbe stamp duty is to be realized if 
the jiidgement-debtor does not care 'to pay.  ̂Different practices

852 t h e  INDIAN LAW EEPOPvTS, [VO U

SoKWARPDBi grown up in different districts in a case like this. In some
Mi-TA. BADAt.  ̂ registered instrument bearing one anna stamp is resorted to, 

ih some of the others only an instrument bearing an anna stamp 
is executed and in others again only an instrument on plain 
paper is adopted. Henee this reference has been made to insure 
uniformity. I refer to item no. 7 of remissions in Appendix 0  of 
the Stamp Manual, There is another way of looking at this 
matter. Section 3 of the Stamp Act exempts the Government 
from the stamp-duty in the ease of instruments which benefit tbe 
Government or are executed on behalf of the Government; why 
should the Government pay any duty when the document does not 
concern it ? As to registration the Board of Eevenuc has no power 
to refer tbe matter to the High Court for opinion.

Babu Sheodihal Sinha, for the decree-bolder ; —
The Collector should order the mortgagor to pay the stamp- 

dufcy. Option should be given to him at first. I f  he does not 
pay then the stamp-duty should be realized from him as the costs 
of execution. All that 'we want is a valid deed without any 
blemish so that there might not be any dispute ia the future.

K n o x , B a n e b ji  a n d  T u d b a l l  JJ. The proceedings before 
us consist of a refer^zice by the Chief Controlling Revenue 
Authority under section 57 of Act No, II of 1899. The case as 
stated to us is that on receipt under section 17 of the Bundel- 
khand Alienation of Land Act (II of 1903), of a decree passed by 
the Munsif of Allahabad against Mata Badal and others, the 
Collector of Allahabad offered the de:ree-ho!der, Mahant Som- 
warpuii, Secretary of the Akhara Niranjani, a usufructuary 
mortgage of the judgement-debtor’s property for twenty years in 
full satisfaction of the decree. The decree-holder expressed his 
willingness to accept the offer and the Collector therefore exe­
cuted a mortgage-deed in accordance wifch the powers conferred 
on him under the said Act II of 1903.

We have perused the particular deed and have considered its 
provisions. The question asked by the Chief Controlling 
Revenue Authority is whetber this mortgage deed requires to 
stamped and registered.



There is only one section in Aet No. I I  of 1899, -which sets out.
what instriimeiibs are instruments on which no duty should be ----- -—

„  , 1  • S om w a k p u mchargeable. The Government has, however, power to remit v.
duties under this Act in certain cases. As regards section 3 of Bidal 
Act No. II of 1899, we are of opinion that this mortgage-deed 
is not an instrument executed by, or on behalf of, or in favour 
of the Government. It is, as it purports to be, an instrument 
executed by the Collector of Allahabad, under the provisions of 
section 17 of the Alienation of Land Act No. II  of 1903. Such 
instrument can in no way be said to be executed in favour of, 
or on behalf of Government; if anything, it is an instrument 
executed in favour of the mortgagee by the Collector on 
behalf of the mortgagor. No remission under which this docu­
ment will fall has been pointed out to us and we know of 
none. Our attention was directed to the remissions set out in 
Appendix C of the Stamp Manual. There is a Government Order 
dated the 31st August, 1909, which expressly remits duty upon a 
fresh mortgage and executed in lieu of a previous mortgage- 
deed for the purpose of giving effect fco the provisions of section 
9, sub-section (2), of the Bundelkhand Alienation of Land 
Act, 1903. The document before us can in no sense be said to 
have been executed under section 9 of the Bundelkhand Alie­
nation of Land Act. The existence of this exception points, if 
anything, to the conclusion -that it was not the intention of 
Government to remit the duty on a document executed under 
section 17. This is our answer to the reference made to us 
under the Stamp Act,

With reference to the question whether the mortgage-deed 
requires to be registered, we know of no power conferred upon 
the Board of Revenue to refer questions to this Court under 
the Registration Act,

We therefore do not answer this p vrt of the question.
Record returned/.
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