
Befou Mr. Jmtm FiggoU and Mr. Justice Walsh.
JAGANNATH PRASAD { O b j e c t o r )  v. THE U, P. FLOUR AND OIL MILLS gg

i c o m p a n y  l i m i t e d  (O p p o b i t b  P a b t y . ) *  '

Aat No. 71 of 1882 {Indian Cotn̂ afiies Act}, seciions 61,125, 161—Company-^
Winding up—Contributory—Liability of contributory for calls,

O n c a  a  m e m b a i ' o f  a  C o m p a n y  i s  u p o n  t h a  l i s t  o f  c o n t r i b u t o r i e s ,  

u n l e s s  l i e  s u c c e e d s  i n  s i i o w i i l g a B  a g a i n s t  t h e  l i q u i d a t o r  t l i a t  h e  s h o u l d , n o t  h a v e  

b e e n  p u t  o n  t h e  l i s t  o f .  c o n t r i b u t o r i e s ,  l i e  i s  l i a b l e  f o r  a l l  t h o s e  m a t t e r s  i n  

r e s p e c t  o f  w h i c h  h e  m a y  b e  c h a r g e d  i n  t h e  e v e n t  o f  t h e  c o m p a n y  b e i n g  w o u n d -  

u p ,  t h a t  i s  t o  s a y ,  t o  t h a  e x t e n t  o f  h i s  o r i g i n a l  s h a r e  h e l d  i n  t h e  c o m p a n y  

w h i c h  r e m a i n s  u n p a i d  h e  i s  l i a b l e  t o  c o n t r i b n t s  t o  t h e  a s s e t s  o f  t h e  c o m p a n y ^  

f o r  p a y m e n t  o f  t h e  d e b t s  d u e  t o  c i 'e d i l o r s  a n d  t h e  e x p e n s e s  ^ o f t h e  w i n d i n g - u p  

u n d e r  s e c t i o n  6 1  o f  t h e  I n d i a n  C o m p a n i e s  A c t ,  1 8 8 2 .  H e  i s  t h e r e f o r e  l i a b l e  in  

r e s p e c t  o f  u n p a i d  c a l l s ,  e v e n  t h o u g h ,  a s  a g a in s t  t h e  c o m p a n y  t h e  r e a l i z a t i o n  o f  

s u c h  c a l l s  m a y  h a v e  b e c o m e  b a r r e d  b y  l i m i t a t i o n . .  Sordbji Javisetji v  

Ishwar das Ju'ffjiui and as Store (l)&ni Yaidlsuwa Ayyar y. Siva Suhramania 
Mudaliar ( 2 )  f o l i o  w e d .

T he facts of tlie case were as follow s

.The U. P. Flour and Oil Mills , Company, was started as a 
limited company in 1904, with 2,000 shares of Rs. 50 .each,
Jagannath Prasad, the appellant in the High Courfc, applied for 
and was allotecl 25 shares, and paid Es, 10 per share. Subsequ­
ently the company made further calls for the balance of the share- 
money, which were not paid, and suits for reeovery of such unpaid 
calls were alleged to have become time-barred somtime before 
1913. In 1913, the company was, on a creditor’s application, 
ordered to be wound up by the cQurt and a liquidator was duly 
appointed, A list of contributories was prepared, and the m m e  of 
Jagannath Prasad was also entered in that list without any objec­
tion on his part, and the amount of his liability'was stated there 
to be Rs. 1,000. When called upon by the court, at the iustance 
of the liquidator, to pay the said sum into court, Jagannath Pra­
sad raised, inter alia, an objection, that the claim was time-barred.
The District Judge overruled the objection. Jagannath Prasad 
appealed to the High Court.

Pcindit Kailas Nath KatjV), for the appellant
The claim of the liquidator in respect of unpaid calls which 

had been made by the company before the date of the winding-up

^ F i r s t  A p p e a l  N o .  1 8 0  o f  1 9 1 5 ,  f r o m  a n  o r d e r  o f  M u b a r a k  H u s a i h i  O ^ c i a i i ^ g  

D i s t r i c t  J u d g e  o f  C a w n p o r e ,  d a t e d  t h e  S t h  o f  J u n e ,  1 9 1 5 .  ^

(1 ) (1895) I. L. U „ 20 Bom,, 654. (2) (X907) I. 81 6 ,̂.: :
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had become time-'barred under article 112 of the Limitation 
Act, and should not have been allowed, The liquidator stood in 
so better or higher position than the company. He was merely 

Thb substituted for the company. He could only recover what 
U. P . F lo-or w as in fact due to the company whether from share^holders 
Mtllŝ Oom- or any other persons ; Waterhouse v, Jamieson (1). Section 

Indian Companies Act of 1882 did not enlarge the 
liability of the share-holders, or confer any higher rights upon 
the liquidator. Under clause (d) of section 61, a member of 
a company was only bound to pay the amount, if any, unpaid 
on the shares in respect of which he is liable as a present or past 
member.”  A share-holder could not be said to be liable for sums 
which as against him had become time-barred long be(ore the 
winding-up. Otherwise, unpaid calls which had been made, say, 
fifty years ago, could be recovered by the liquidator. The cases 
of Sorahji Jamsetji v. Ishwardas Jugjiwan Das Store (2) and 
Vaidiaiuara A yyar  v. Siva Suhramania Mudaliar (3) were no 
doubt against the appellant, but both the eases proceeded upon the 
decision in Re WMtehouse and Gompany (4). That was a case 
where a contributory was claiming a set-off. The present question 
did not arise there at all, and it was submitted that the observations 
of JesseL, M. R ., in that case should be read in the light of, and 
with reference to, the facts before him. The right to set-off was 
expressly denied by section 61, cl. (g). It was not correct to say 
that the winding-up gave rise to a new liability altogether. The 
liability of the members of the company was defined by section 61, 
c l  (d), and that in terms excluded claims to recover unpaid calls 
which had become time-barred years before the winding-up. The 
mere fact that the name of the appellant had been entered upon 
the list of. the contributories did not conclude the matter. The 
question was whecher he was liable to pay a certain sum demanded 
from him by the liquidator, and that point could oaly be raised 
when such demand was in fact made and not earlier. The 
Companies Act provided a simpler procedure for the investigation 

' of claim under the winding-upj but the claim o f the liquidator 
was in all its incidents a suit by the company which was provided 
for by article 112 of the Limitation Act. (Rsference was also 

( 1 )  ( 1 8 7 0 ;  2  H .  L .  S .  a n d  D . ,  2 9 .  ( 2 )  ( 1 8 9 5 )  I .  L -  B . ,  2 0  B o m . .  6 5 4 ,  .

( 3 )  ( 1 9 0 7 )  I . L , R . , ; 3 1 M a d . ,  6 6 .  ( 4 )  ( 1 8 7 8 )  9  O h .  D . .5 9 S ,
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made to sections 124, 125, 161 and 166 of the Companies Act of

1882). l AGAralra'
The Hon’ble Dr, Tej Bahadur Sapm, for the respon- pbasad

cldnt J ' Tsai
The present proceeding was under the summary procedure U. P. FiiOitsi

provided by the Companies Aet, and was not a suit by the Mills Ooar- 
company and article 112 of the Limitation Act had no application.
The present claim did not arise out of the contractual liability 
of the appellanfc to the company, but was founded on the liability 
imposed by the statute on the contributories to coafcribufce to the 
assets of the company. The appellant had been declared to be 
a contributory, and that order having become final he could not 
now dispute the present claim. Liability to contribute arises 
only on the winding-up of the company and not earlier, and it 
extended to the whole amount which remained unpaid on the 
shares, and the fact that such amount had already been called by 
the company was entirely immaterial. (He referred to sections 
124 and 125 of the Indian Companies Aet of 1882.)

Pandit Kailas Nath Katju, replied,
PiGGOTT and W a l s h ,  JJ. In our opinion this appeal must be 

dismissed. A  question of principle has been raised apparently 
for the first time in this Court, namely as to whether an unpaid 
call, due from a share-holder of a company, which lias become 
statute-barred under article 112 of the Limitation Act, and has 
therefore ceased to be a recoverable debt by -the company, may 
yet be recovered if  at any date subsequent to its having become 
time-barred the company is wound-up. That question really 
depends upon the nature of the liability o f a contributory and the 
provisiona of the Indian Companies Act relating to >vinding-up.
We entirely agree with the contention put forward by the 
appellant’s counsel that so far as the recovery of the original 
debt based upon calls made by the company which has become 
timc-barred is concerned, the liquidator has no higher right than 

.the oompaoy. The company Qould not sue for these calls, no 
more can the liquidator. But the proceeding before us, as has 
been pointed out by the learned counsel for.the respondent, is not 
a suit at all. What has happened is that in the performance of 
his duty the liquidator has put the appellant on the Uat of
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Goutilbutorieai. Once a member of tlie company is upon the list 
of contributories,—unless he succeeds in showing as against the 
liquidator that he should not have been put on the list of 
contributories,— he is liable for all those matters in respect of 
■which he may be charged in the event of a company being wound­
up, that is to say, to the extent of his original share held in the 
company which rem-ains unpaid, he is liable to contribute to the 
assets of the company for payment of the debts due to creditors 
and the expenses of the winding up under section 61 of the Indian 
Companies Act, No. VI of 1882. Now it is necessary to refer to 
section 125 of that Act in order to ascertain the nature of that 
liability. Section 125 provides as follows :— “ The liability of any 
persoJi to contribute to ihe assets of a company under this A'jt, in 
the event of the same being wound up, shall be deemed to create a 
debt accruing due from such person at the time when his liability 
commenced^ but payable at the time or respective times when calls 
are made, as hereinafter mentioned, for enforcing such liability.” 
Now it is quite clear that the contribution dealt with under 
section 61, which is in itself a sort of correlative, duty to the 
right which a share-holder has to have his liability, for any debt 
or expense of the winding' up which the company may have 
incurred, limited to the amount of his original subscription, is not 
in itself a debt. But the Act «ays that for the purpose of recovery 
the amount shall be deemed to be a debt payable at th® time or 
respective times when calls are made, and section 151 gives a 
court, power to make calls from persons on the list of contribu­
tories for the amount for which they are showii as liable in the 
list prepared by the liquidator ; so that really it is not even the 
right of a company which is being enforced by a liquidator. It 
is a statutory right of the creditors of a company to enforce against 
the contributories of an insolvent company through the court the 
obligation which the share-holders took' upon themselves when 
they driginally subscribed in the event of insolvency subsequently 
overtaking the company. In our opinion the two decisions in 
Borahji Jamsetji v. Ishwardas Jtigjiwandas Store (1) and in 
Vaidiswam A yyar  v. Siva S'whmmcmia Mudaliar (2), referred 
to in the judgement appealed against were right, and were in 

(1) (1395) I. L. B,, 20 Bjm., (2) (1907) I. L. B , 31 Mfid., 66,
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accordance with the principles ou which, this question, has always 
been considered under the English law and ought to be followed 
by us. We dismiss this apppeal with costs.

Appeal dismissed.

F U L L  B E N C H ,

Bef^ye Tiisiice Sir &sorge Knox, Jantioa Sir Pt'amada Gha^an Banarji and 
Mr. JusHce Tudball.

SOMWARPURl ( P j o t i t i o i t j j b )  v . MATA BA DAL a n d  o t h e i  a 
{O p p o s ite  PAETiEsi^

Act {Local) iVb, I I o f  1903 (Bundelkhand Alimatian o f Land A d), section 17— 
Moriffagdexecuted hy Collector--Stamp— Act No. I I  of 1899 {Indian 
St̂ am}') Act), section 3.

HeM that a mortgage excoufced by a Oollector nuclor the provisions of 
seufcion i7  of the Bundelkhand Alienation of Land A ct, 1003, is not exempt from 
atuinp dmiy.

This was a reference by the Board of Revenue under soction 
57 of the Indian Stamp Act, 1899, under the following circum- 
stances. A decree upon a mortgage was passed by a munsif 
against Mata Badal, who was a member of an agriculturrl tribe to 
whom the Bundelkhand Alienation of Land Act, 1908, applied. 
The munsif accordingly transferred the execution of the derree 
to the Collector under the provisions of section 17 of the said 
Act, and the Collector ojBfered the decree-holder, Mahaiit Somwar- 
puri, Secretary o f the Akhara Niranjaui, a usufractuary mortgage 
o f the judgement-debtor’s property for twenty years in full 
satisfaction of the decree. The decree-holder accepted this offer 
and the Collector thereupon executed a mortgage-deed in accord- 
dance with the powers conferred upon him by the Act.

On this reference—
Mr. A. S. Byves, for the Government ;—
The document does not require any stamp. This is an ordinary 

Civil Courb decree transferred under the Code of Civil Procedure 
to the Collector for execution. I f  the Collector had executed a 
lease it would not have required any stamp. It will not be 
equitable to demand stamp-duty twice, as for this v©ry sum 
due stamp-duty had once been paid. There Is a, further

J a g a n k a t h
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*  OiYil Miseellaneoua No. 316 of 1915,


