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aside the ex paric decree of the court below and directing the
couzt below o re-admit on to its pending file the petition of
objections filed by the appellants against the award of the
arbilrator and to hear and dispose of the same according to law.
No order as to costs.

Appeal decreed and cause remanded.

FULL BENCH.

Befors Sir Hewry Richards, Knight, Chief Justice, M. Justice Tudball and
Ir, Justies Muhammad Baflq.

KALKA PRASAD (Durexpani) . MANVOIIAN LAL (PrAixTirr.j*
Acl (Local) No. IIT of 1801 (United Provinees Land Bevenue Aut), sections 111,

112, 283 (k)=Civil Procedure Code (1908), section 11 ; order II, rule 2em

Partilion — Suit for possession of property the subject of paitilion.

A person who was yeally entitled to ono half of a four biswa zawmindari
share, but was recorded only in respect of a 8% biswa share applied for parti-
tion of the latter share. After the dato fixed for filing objections the person
who was recorded in respect of the ' remaining one-fourth biswa share came
in and asked for partition of that oneofourth biswa share, The partition
wae completed, bub subsequently the original applicant brought asuit to
recover the one-fourthibiswa share,

Held that the suit was not barred by scetlon 235 (k) of the United Prov.
inaes Liand Revenue Act (1901), neither was it barred by ovder 1I, rule 2,
of the Qode of Civil Procedure, inasmuch as that yule did not apply to preceed-
ings under the Land R:venue Act, nor by the ruls of res judica’a.

Tar facts of this case a1e very fully staled in the order of

TuDpBaLL, J., referring tho appeal to a Divicional Bench,
which was as follows :—

This appeal arises out of a suib for possession. It is a
defendant’s appeal. As the lower appellate court has only
decreed the claim in part, the plaintiff has filed objections in
regard to that part of his elaim which has been disallowed.

The facts are slightly complicated. One Dilsukh Rai was
the owner of a ten biswa share in the village now in dispute, ie.,
he owned half the village, and his share has been called “g 10
biswa ash,’’ ie., an criginal ten biswa share, iu some parts of the

* Second Appoal No. 1285 of 1914 from a decres of Baijnath Das, Subor-
dinate Judge of Bureilly, dated tho 28th of April, 1814, modilying & dceree of '

Muba mmad Zia-ul- Hasan, dMunsif of Havali, dated the 20th of Noyvember,
1913,
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litigation in which it has also been involved, while in other parts

it has been called a 20 biswa farzee ~ share because it was -

subsequently partitioned off into a separate mahal of 20
biswa. Throughout this judgement it will be treated as a ten
biswa asli share except where I use the word “* farzee ”.

Dilsukh Raidied leaving a widow and four sons, In place
of his name, those of the widow and the four sons were recorded
in Government records each as the owner of & 2 biswa share as
below :—

2 Biswa <.  Musammat Jamna.
2 Biswa Gaurl.

2 Biswa Dilwari.

2 Biswa Mul Chand,

2 Biswa Piyare Lal.

Total 10 Biswas

' On 11th March, 1869, Mul Chand and Piyare Lal mortgaged the
whole 10 biswas to Nand Kishore, the father of the present plain-
tiff Manmohan Lal. The mortgagee subsequently sued the
widow and the three sons (Gauri, Dilwari and Piyare Lal on the
basis of the mortgage. The mortgagor Mul Chand had in the
meantime died without leaving any issue and the ten biswas
which stood in his name had been divided up among the other
four, so that the khewat stood as follows :—

2% Biswa ... Jamna.

2} Biswa .. Gauri

2% Biswa ... Dilwari,
2} Biswa “... Piyare Lal.

The mortgagee obtained a decree as against the shares of
Mul Chand and Piyare Lal only, i.e., for the sale of four biswas,
and he purchased this four biswas in execution of this decree on
20th of March, 1880. He applied for mutation of names and obtain-
ed it, blit a curious error occurred and is really the cause of the
present litigation. Nand Kishore’s name was recorded as the
owner of 3§ biswas instead of four biswas, the balanceof 1}
‘biswas remaining under the name of Gauri, The khewat stood
thug s
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2 Biswa Jamna) . (2 Biswa Musammat Jamuna,
23 Biswa  Gauri z instead of {2 Biswa Gauri.
2 Biswa  Dilwari {instend of 2 Biswa Dilwari.

3% Biswa  Nand Kishore %mswm ° %4-' Biswa Nand Kishore,

The noxt fact to be noted iy that the shares standing in the
name of Musammat Jaimna and Dilwarl were attached and sold
in execution of a decree obtained by the United Service Bank and
were purchased by one Kali Charan on the 22nd of June, 1883,

Kali Charan, however, apparently did not obtain possession
and e saed for 1t in 1890, His suib came up to this Court where
in 1894 he was held entitled only to the two biswa of Dilwari.

In that same year, however, Kali Charan purchased the two
biswa which had stood in Musammat Jamna’s name from the two
rewaining sons, Gauri und Dilwari. "Piyare Lal bad died in the
meantime, ‘

In the meantime also Gauri’s original 2 biswa share hud, prior
to 1891, been acquived by Musammat Jairi Begam, Gauri had
sued to recover it bus Lis suit was diswmissed in 1891,

When therefore in 1894 Kali Cuaran purchased the two biswa
which stood in Musammat Juma’s name, the khewat stood as
follows :—

4 Biswa ... Kali Charan,

2 Biswa ... dJafri Begam.

} Biswa . ... Gauri

3% Diswa ... Nand Kishore.

Gauri’s name remained up to the year 1901. Nand Kishore
was the lambardar of the mahal,
One ovher picee of litigation must here be mentioned.

- In 1888 Nand Kishore, seeing the result of Kali Charan’s
suit in which it had been held that Musammat Jamna had no title
t0 the two biswa share which stood in her name, brought a suit
against Gauri and all others concerned for a declaration that, as
Musammat Jamna had no share, Le, Nand Kishore, by uacquiring
the shares of Mul Chand and Piyare Lal had become the owner of
five biswa share. It was finally held on appeal on the 22nd of
September, 1899, as between the parties that he, Nand Kishore,
was the owner of four biswas only. The dute of this decision
should be noted; also the facts that Nand Kishore was the
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lambardar and that his name stood recordsd as against 6nly 33
biswas only.

In 1901 the one-fourth biswa standing in the name of Gauri
was attached and sold in execution of a deerce obtained against
him, Gauri, by one Narain Das. It was purchased by Kalka
Prasad on the 29th of August, 1901, The latter obtained mutation
of names on the 2nd of August, 1902, He is said to have paid off

.a pre-existing mortgage of Rs. 150 which was on the property.
The khewat then stood as follows i

Kali Charan ... 4 Biswag
Jafri Begam ... 2 Biswas.
Kalka Prasad ... % Biswa.

Nand Kishore ... 3% Biswas,

In the year 1910 Kali Charan applied to the Revenue Court
for partition of his four biswa share. ’

The usual notice and proclamation was issued to the other
co-sharers, t*e date fixed being 10th of September, 1910. On the 9th

of Sep'ember, 1910, i.e., within the time allowed by the proclaraa-’

tion, Manmohan Lal, the present plaintiff respondent, one of the
two sons of Nand Kishore, who had died, applied for partition of
his % share in the 3} biswas which stood in the name of himself
and his brother Govind Prasad. On the 10th of September, 1910,
Kalka Prasad applied for partition of his Ith biswa share.ie., a
five biswansi share.

Kalka Prasad’s application was not within time. If he
wished to have his share partitioned he ought to have applied
before the date fixed. However, no objection was raised by
anybody and the partition was carried out and Kalka Prasad
was put into possession of his separatc mahal by the Revenue
Court. The partition came to an end on the 1st of September,

1911 ,
Presumably it came into forece according to law from the Ist of

July, 1912, Govind Prasad’s § shave in the 3§ biswas was made into
a separate mahal. There was a dispute bstween Manmohan Lal
and Qobind Prasad and under an award, dated the 2nd of December,
1912, Gobind Prasad's share in the village was transferred -to
Manmohan Lal. The latter now has sued Kalka Prasad for
possession of the 1th biswa share which the latter now holdy asa
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separate mahal, The suit was instituted on the 18th of August,
1913. The court of first instance held that the plaintiff not having
contested Kalka Prasad’s claim in the partition ease, and not
having claimed as his share any more than } of the 8§ biswas, his
present suit was barred by the provisions of section 233, clause
(k), of the Revenue Act and dismissed the suit én tofo. The lower
appellate court held that the claim was thus barred only in res-
peet of one-half, that in regard to the other half, the plaintiff
was the successor in title of Gobind Prasad and as Globind Prasad
was not an applicant for partition and had had no legal oppor-
tunity of objecting to Kalka Prasad’s application for partition
his, Gobind Prasad’s, clalm in the Civil Court could not be
barred by scetion 233 (k) of the Revenue Act and the plaintiff
in respect to half of the property was the successor in title
of Gobind Prasad. He therefore decreed half of the claim and
dismissed one-half.

The defendant appeals in regard to one-half and the plaintiff
objects as to the half of his claim disallowed and also in respect
to mesne profits which the court below refused to grant.

The fourth ground of appeal is that the pluinsiff and Gobind
Prasad were members of a joint Hindu family and the plaintiff
was the manager thereof and his application for partition of the 9th
of September, 1910, was on behalf of the family and was binding
on Gobind Prasad as well and therefore the whole claim is barred
by section 233 (k) of the Revenue Act. This plca is based on the
plea that the plaintiff, when he applied for partition applied for
partition of the whole 3f biswa share owned by him and his
brother, This latter point isreally a question of fact, and it was
found against the appellant in the court below. It was rightly
held against him.

The ten biswa original share, i.e., asli share, has by a pre-
vious partition become a mahal in itself, mahal zangari, and was
a 20 biswa mabal. Manmohan Lal applied for partition of 8§
biswas out of the 20 biswas of mahal zangari, i.e., one-half of the
original 3% biswas ont of the original 10 biswas. FHis pelition
clearly shows this, as he states that the area of his share would
be 49 bighas, 2 biswas, 8 biswansis, out of a total area of 262
bighas odd which made up mahal zangari
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It is clear, therefore, that the pluintiff applied only for parti-
tion of his own shave in the mahal and that no action on his part
in so doing would have any binding effe:t on Gobind Prasad.

The fourth ground of appeal is thus of no furce.

The third ground of appeal has not been pressed. There are
thus lefs the first two only,

(1) Because the whole suit is barred by section 233 (), Act
IIT of 1901,

(2) Beeause the suit is barred by the principle of res judicata.

The objections are :—

(1) that the plaintiff’s claim as ro his own personal half share
is oot barred by section 233 (k), Acet I1I of 1901;

(2) thut the plaintiff is entiled to his mesne profits,

Here Inust note that one point was raised in the argument
before me which was not ralsed in either of the courts below noxr
even in the grounds of appeal to this Court.

It is urged that Kalka Prasad, having paid off a prior mort-
gage of Rs. 150, is entitled to retain the property wuntil that sum
is repaid to him.

Now the fact that this mortgage ever existed or that it was
redeenmed by Kalka Prasal was not put forward in the written
statement, nor was any lIssue raisel upon i, or decided. The
only trace of this mortgage on the record is to he found in the
julgement of the first court where there is & mention of is.

Kalka Prasad filel ohjections as a respondent in the courd
below, but even in that court he did nob put forward this plea.
In its decision on the 5th 1ssue the court of first instance S2YS 1—
“ Tt is provel that the defendant after purchasing the property
in question redeemed a mortgage which stool against it by pay-
ment of a sum of Rs. 150.”

The fifth issue was in regard tothe suit biing barred by section
115, Evidence Act, and section 41, Transfer of Property Act,

anl had no concern with the payment of this mortgage. The point.

wag not taken in the court helow and there is therefore no find-
ing as to the actual facts by that court. In my opinion it is too

late to raise it here in sccond appeal. I, however, do not propose

to deci-le this appeal. It seems to me that the questions of law

involved are of considerable importance and should Le decided by
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a larger Bench. I therefore refer this appeal to a Bench of two
Judges for decision. ‘

Mr. Nihal Chand and Munshi Tswar Saeran, for the appel-
lant.

The Hon’ble Munshi Gokul Prasad, for the respondent.

Ricaarps, C. J.—The facts connected with this appeal are
very fullystated in the order of my learned colleague who referred
the case. The suit is one to recover possession of certain property
which originally was a quarter biswa aslé share which has now
been by partition formed into a separate mahal. It appears that
in the year 1910 one Kali Charan made an application in the
Revenue Court for partition of his four hiswa share. A 3% biswa
stood in the names of the plaintiff and his brother, who are
the sons of one Nand Kishore. Oae Kalka Prasad, the present
defendant, was also recorded in respect of one-fourth hiswa.
This is the one-fourth Liswa that is now in dispute. On the day
after the date fixed for the hearing of ohjections this Kalka
Prasad made an application for the partition of the one fourth
biswa which stood in his name. He made this application in the
same proceoding as the proceeding of Kali Charan. The result
was that the partition was held and a mahal of half of the 3%
hiswas was made in favour of the plaintif. Kalka Prasad had a
mahal formed of the one-fourth Liswa which stood in his name
anl Kali Charan hal a mahal formed of the four biswa share.
The plaintiff has now instituted the present suit to recover pos-
session of the mahal allotted to Kalka Prasad. He was met with
various ohjections, The lower appellate court docided in
favour of the plaintiff as to half, and in favour of the defendant
as to the other half, It held that the plaintiff haviag regard to
what previously occurrel was not entitlel to the share, the half
which he claimed in his own right, but the half which he claimed
by succession to his brother the court has held him entitled to.
The defendant has appealed and the plaintiff has filed a cross-
objection.

Three questions of law have been raised for our decision
firstly it is said that having regard to the partition the suit is
barred by the provisions of section 233 (k) of the Land Revenue Act.
The s:cond point is that the plaintiff not having included in his
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application for partition all the shares to which he was entitled
cannot now claim what he omitted. The third ground is that the
claim is barred by the rule of res judicata. With regard to the
first point, section 233 of the Land Revenue Act provides that
no person shall institnte any suit or other proceeding in the Civil
Court © with respect to partition or union of mahals " except as
proviled in sections 111and 112, I find it impossible to hold
that the present suit is a suit ** in respect of partition or union of
mahals ” and I have given my reasons for so holding in the
judgement this duy deliverel in Letters Patent Appeal No. 94 of
1915, With regard to the second point I see no reason why a
person entitled to more than one share in a mahal is necessarily
bound to include in his application for partition all that he
is entitled to. No doubt the revenue authorities might, under
certain circumstances, refuse to make partition unless the
_applicant was preparel to have partition of all he was
entitled to. No doubt also, if a question subsequently arose as
to the title of the plaintiff, an inference might be drawn against
the plaintiff, (specially if there was a conflict of evidence)
from the fact that when he had am opportunity of putting
forward a claim to the disputed share he had not dome so. But
these matters are entirely outside the question which we have to
decide. Order IT, rule 2, of the Code of Civil Procedure provides
that suits 1n a Civil Court shall inclule the whole of the ‘claim
to which the plaintiff is entitled. But order I, rule 2, doas not
apply to proceedings in the Revenue Court under the Land
Revenue Act. In my opinion the mere fact that the plaintiff did
not claim all that he was entitlel to at the time of partition. does
not necessarily bar his present claim. The third point is that of

res judicata. The rules of res judicato will be foundin section -

11 of the Code of Civil Procedure. It only arises when the first
court is competent to decile the subsequent suit. No doubt, under
section 111 of the Revenue Act, under certain circumstances a
Revenue Court heccmes a Civil Court and its decress are to be
treated as the decrees of the Civil Court. Those circumstances
are tQ be found in the section itself. Seection 111 says ¢ If,
on or before the day so fixed, any objection is made bya recorded
cosharer, involving a question of proprietary title which has not
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been already determined by a cowrt of competent jurisdiction, the
Collector may either—

(2) decline to grant the application until the question in dis-
pute has heen determined by a competent court, or

(b) require any party to the case to instibute within three
months a suit in the Civil Court for the determination of such
question, or

(¢) proceel to inquire into the merits of the objection,

Clause 8 provies :(— If the Collector ecides to inquire into
the merits of the objection, he shall follow the procedure laid
down in the Cole of Civil Procelure for the trial of original
suits,”

Section 112 provides :— All decrees passed under sub-sec
tlon (8) of the preceding section shall be held to be decress of a
court of civil jurisdiction of the fivst instance.” It thus appears
that it is only when an objection is made by u recorded co-sharer
involving a question of proprietary title which the Collector
determines to decide himself that the decision of the Revenue Court
can be held to operate as res judicate In the present case there
was no objection filed at all. Kalka Prasad filel no objection
but merely put in a claim (oub of time) to huve the onc-fourth
biswa formed into a separate mahal. No question of title to this
one-fourth hiswa was ever raized by an objection nor could it
have been raised. The court never determined to try the ques-
tion nor has it in fact ever given uny decision on the point. It
seems to me therefore that the present suit is not barred by the
rule of res judicaia.

Some attempt has been made to contend that the defendant
was entitled to set up a prior mortgage which he alleges that he
paid off.  Inmy opinion this contention is disposed of by the
remarks of our learned colleague who roferred the case and I
entirely agree with the view he has taken.

As to the plea of section 41 of the Transfer of Property Act
in my opinion this is disposed of by the lower appellate court
and so far as it is a finding of fact it is hinding on us in second
appeal.

In my opinion the appeal should be dismisse]l and the objec-
tion should be allowed and the decrce of the court below should
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be modified by giving the plaintiff a decree as claimed except as
t0 mesne profits. '

TupsaLL, J.—I agree. It seems to me that there can be no
question that section 233 (k) and the rule of res judicata do not
bar the present claim in any way. As regards order II, rule 2,
it is clear that that portion of the Code of Civil Procedure does not
apply to the courts acting under the Revenue Act. That Act
lays down a procedure in chapter IX for all Revenue Courts.
It does make certain portions of the Civil Procedure Code appli-
cable to those courts, hut only to a very small extent, and certainly
it does not apply order II, rule 2. Asfaras I can see there is
nothing in the Revenue Act which will prevent a man from ap-
plying in the Revenus Court for the partition of a portion of his
sharein the mahal and to have that portion separated into a
distinet mahal, Under these circumstances it is impossible to
apply the principles of order 1T, yule 2, in psatition cases in the
Revenue Court. With regard tothe plea raised under section
41 of the Transfer of Property Act this is completely settled by
the judgement of the court helow. All the circumstances of the
case negative the plea that there was any consent either express
or implied.

In my opinion the appeal should be dismissed. The cross-
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objection should he allowed so far as the claim for possession of |

the plaintiff’s half share is concerned and also as to costs. I
would disallow the claim for mesne profits.

MusaMmAD RaFIQ, J—T concur,

By 1ar CourT—The order of the Court is that the appeal
will be dismissed, the cross-objection will be allowed save in res-
pect of mesne profits. The plaintif’s claim shall stand decreed
except as to mesne profits with costs in all courts.

Appeal dismassed. COross-oljection partly allowed.

REVISIONAL CRIMINAL.

Before Justice Sir George Enox.
BMPEROR ». BHIMA AND ANOTHER,*
Criminal Provedure Cods, seolion 289~ Proceduro—Joirit trzfal—ﬁ’hief and
receiver briable together.

Held that, in the absence of evidenos clearly disassociating the aotof receive ..

ing the stolen property from the theft thereof, the theft and the receipt of the

'Cnmmal Reforence No. 92 of 1916,
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