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DBefors My, Justice Tudball.

NIHAL SINGH axp AwormER (PLAINTIFFE) v, SEWA RAM 4ND orHERg
(DErENDANTS)™

Act No. VII of 1870 ¢Court Fees Act), section T, clauses v and w—Court fog—
Suit for specific performance of contract to sell'and for possession,

The plaintifis alleged that the defendants Nos. 2 and 8, having contracted
to gell cortain property to them and reosived part of the price, thereafter sold
the same property to defendant No. 1, who had notice of the agreement with the
plaintifis, and they asked (1) that the defendants 2 and 3 might bs compelled
to complete the sale to the plaintiffs and (2) for possession of the property, Held
that the suit was ronlly one for specific performance of & contract and the
court fes thereon was aseesgable under section 7, clauge x, of the Qourt Fees
Act, 1870, Muné-ud-din Aimed Khat v. Majlis Rai (1) referred to,

TS was a reference by the Taxing officer of the Court under
section 5 of the Court Fees Act, 1870, .

The facts of the case appear from the following orders.

Stamp Officer’s report : —

“Thisappeal arises out of the following sircumstances .—~Defen-
dant No. 2 owned a certain share out of zamindari property in
msauza Barauli, pargana and district Mainpuri, He collusively
executed a sale-deed in favour of his wife defendant No. 8,
Defendants Nos. 2 and 8 entered into a contract with the plain-
tiffs to sell the aforesaid property, and for the completion thereof
took Rs. 100 from plaintiff No. 2 and, having purchased a stamp
paper, executed a sale-deed on the 9th of February, 1910. But
a3 a gale-deed had been obtained by defendant No, 1, of which
the plaintiffs came to know afterwards, the defendant No, 2
neither signed nor made his wife, defendant No. 8, sign the
sale-deed. The plaintiff No. 2 senl a notice to defendant No, 2.
on the 24th of May, 1910, asking him to complete the sale-deed
within 15 days. Defendant No. 1 who had full knowledge of the
said contract induced defendant 2 and obtained from him a sale-
deed on the 8th of June, 1910. Although the plaintiffs tried their
best to stop the completion and registration of the sale-deed
yet the sale-deed was eventually executed by defendant No. 2in
favour of defendant No. L in order to cause loss to the plaintiffs
in spite of the knowledge and information of the aforesaid
contrach between the plaintiffs and defendants Nos, 2 and 3.

# Stamp Referencs in Second Appeal, No. 1266 of 6914.
(1) (1884) I. L. R, 6 ALl, 231,
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On the facts briefly stated above the plaintiﬁ‘s asked for the
following relief :—

* After completion of a sale-deed by defendants 2 and 3
possession over the property in suit be awarded to the plaintiffs
as against the defendants and Rs. 2,300, out of Rs. 2,900, the
amount of consideration which is still in the plaintiffs’ possession,
be awarded to the right person, Rs. 100 having been paid already.

‘ The suit was valued for purposes of jurisdiction at Rs. 2,900,
and for payment of court fee at Rs. 850, five times the Govern-
ment revenue, and a court fee of Rs, 26-4 was paid on the la,tter
valuation.

“ The plaintiffs’ suit having been dismissed by both the courts
below, they have come up to this Court in second appeal putting
the same valuation and paying the same court fee asin the courts
below.

« It appears to me that this suit embraces two rehefs, one for
specific performance of the contract of sale governed by section 7,
clause x (@), of the Court Fees Act, and the other for possession
of the property governed by section 7, clanse x (b), of the Act and
if the above view is correct, separate court fee must be paid on
both the reliefs on the authority of the ruling in L L. R., 18 Mad,,
415. This being so a court fee of Rs. 170 is payable on the relief
for specific performance of the contract of sale on the amount of
sale consideration, i.e, Rs. 2,900, and a court fee of Rs. 26-4, is
payable in respect of the relief for possession of the property on
Rs. 850, five times the Government revenue. In all a court fee of
Rs. 196-4-0 is payable on the plaint. A court fee of Rs 26-4,
having been paid, there is therefore a deficiency of Rs. 170 on the
plaint, and the same amount is due in the lower appellate courd
and this Court.
 “Total deficiency due from the plaintiffs appellants for all the
three courts 15 Rs. 510.”

On this, the appellant’s vakil recorded the following objec-
tlon 1

«I do not accept the report of the Stamp Reporter, The

court fee has been rightly paid. See 14 C. L. J., 159. The case

in 18 Ma,d., has no application. The suit is in substance one for’

possession,”
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Taxing officer’s report t—

¢ The plaintiffs appellants in the court of first instance sought
to compel the defendants Nos. 2 and 3 to complete » sale-deed with
them and thereafbor they sought to be pub in possession of the
properiy in suit on payment of the sum of Rs. 2,800 after deduct-
ing Hs, 100 olready paid. The suit was valued for purposes of
jurisdiction at Rs. 2,900, and for payment of court fee at Rs. 350,
being five times the C(lovernment revenue, and a court fee of
Rs. 26-4 was paid on the latter valuation.

“The plaintiffs’ suit having been dismissed both by the courf
of first instance and by the lower appellate cours, they have come
up to this Court in second appeal asking that the decree of the
lower courts be set aside and their suit decreed. They have put
the same valuation on the appeal and are paying the same court
fee as in the two courts below.

“ 1t is quite clear from a perusal of the plaint in the court of
first instance that the plaintiffs desire (@) specific performance of
the contract of sale, viz., the completion of a certain sale-deed and
(b) possession of the property in suit, ‘

“The proper court fee on () according to section 7, clause x
{a) of the Court Fees Act is an ad valorem court-fee on the
amount of the consideration, the court fee on (b) is governed by
seetion 7, clause v (B), and is payable on five times the Govern»
ment revenue.

“It would appear quite clear that this suit embraces these
two reliefs, and separate court fees must he paid on both. The
stamp reporter 'quotes a ruling in Krishnasams v. Sundarap-
payyar (1). ‘

¢ This is not of great help as the case cited only shows that in
a somewhat similer cage the vendee sued (1) for the specific perfor-
mance of the cortract of sale and (2) for possession. On the
other hand the learned counsel for the appellants who disputes
the stamp reporter’s report refers to a ruling in Madan Mohan
Singh v. Gaja Prasad Singh, (2) where the Caleutta High Court
bas held that where the plaintiff not only seeks for specific perfor-
manoce of a coniract of sale but also asks that the defendant may
be compelled to execute a conveyance and to deliver possession

(1) (1894) I. L. R, 18 Mad, 415,  (2) (1911) 14 G. L. 7., 159.
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of the property to him, the suib is in substance one for possession
- of the property and should he valued under section 7, clause v, of
the Court Fecs Act, according to the value of the subjest-matter.

“ This Court has not pub'ished any ruling on the subject and I
am in some doubt as to whethar this Court will follow the ruling of
the Calcutta High Court. As Taxing Officer I am of opinion that
two separate court feesare payable on the claim for specific
performance of the contrast of sale as well as on the claim to be
put in possession of the proparty in dispute.

“If the Court holds this view to be correst there is a total

deficiency due from the plaintiffs appellants for all the three
court of Ks. 510.

“The learned counsel will have an opportunity of arguing kis
case before the Bench hearing the appeal. Lay before that Bench
for orders,”

The matter was then laid before the Taxing Judge.

The Hon’ble Dr, Tej Bahadusr Sapru and Pandit Kailas Nath
EKatju, for the appellants,

Mr. 4. B, Ryves, for the Crown,

TupBALL, J.—This matter comes up before me on the ruport
of the stamp officer, = The facts are simple. The plaintiffs brought
a suit on the following allegations :—Decfendants Nos. 2 and 3
contra-ted to sell to them certain zamindari property for the sum
of Bs, 2,000. Of this sum Rs. 100 was paid as earnest money.
The defendants 2 and 3, however, failed to carry out their contract,
but instead, they executed a sale-deed in favour of defendant No. 1.
The defendant No, 1 had full knowledge of the contract between
plaintiffs and the defenlants 2 and 3, The plaintiffs, therefore
ask for specific performanece of the coatract including possession
of the property. The court fee paid in the courts below was that
ealculated under section 7, clause v, of the Court Fees Act, i.e.,
as in a suit for possession of land. A second appeal having been
preferred by the plaintiffs in this Court, the stamp officer is of
opinion that the plaintiffs should pay court fees not only under
section 7, clause v, but also under section 7, clause x. = This is
contestcd by the plaintiffs appellants. As stated by a Bench of
this Court in Muhi-ud-din Almad Kham v, Majlis Rai (1), the

(1) (1884) L L. R, 6 All,, 281,
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suit is in substance one for specific’ performance of a contract and
falls primd j’acée under section 7, clause x, of the Court Fecs
Act. T huve no hesitation in accepting this as the true solution
of the case, for one simple reason, viz., when a vendor econfracts
to sell, he contracts, as laid down in section 55 of the Transfer of
Property Act, to execute a proper conveyance of the property to
the buyer, and tender it to him for execution at a proper time
and place on payment of the amount due in respect of the price.
He also contracts to give to the buyer or such person as he directs
such possession of the property as -its pature admits. The
plaintiffs in the present case are clearly seeking to enforce the
contract of sale and they also seek to force the vendor to do that
which he is bound to do under that eontract, i.e., to execute and
register a sale-deed and to hand over possession of the property,
The subsequent transferee is also made a party under the terms
of section 27 of the Spacific Relief Act and the two reliefs can be
enforced as against him by the plaintiffs, The suit, in my opinion,
is in substance and in forw a suit for specific performance’ of

& contract, and the court fees must be paid in accordance with

clause x of section 7 of the Court Fees Act.

In the present case the court fees calsulated under that section
amount to Rs. 170, The court fee already paid is Rs, 26-4.
The memorandum of appeal in this Court is therefore deflcient by
the difference between the two sums, There is also an equal
deficiency due from the same plaintiffs for cach of the courts
below. They will thercfore have to make good the deficiency for
all three courts, Iallow six weeks within which to make good
the deficiency for all the courts,



