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of any decree fol‘lowmg upon that transaction, that debt or that
contract.

There is nothing further in the case, and their Lordships will
humbly advise His Majesty that this appeal should be allowed
with costs.

Appeal allowed.

Solicitors for the appellant :—7. L. Wilson and Co.

J. V. W,

REVISIONAL CRIMINATL.

——

Bsfore Justice Sir Gsorgs Knox.

EMPEROR v. BHAWANI DAT,
Act No. XLV of 1860 (Indian Penal Code), section 498—Criminal Prooedure
Cods, sections 4,199, 238(3)— Complainl—Siatement made st Court as @ witnass.
Whore in & proceeding instituted by the police under section 366 of the
Tndian Fenal Cods, the husband of the woman appeared as a witness and asked
the Magistrate trying the case to drop the proceedings under saction 366 as
he infended to prosecute the mecused under section 498 of the said Cods, it
was held that the statement made by the husband, as a witness, fell within
the definition of complaint ag defined in section 4, clause (k) of tho Code of
Criminal Proosdure and therefore 2 conviction under scotiom 498, treating
the statament made by the husband as & complaint, waa legal. In the malier of

Ujjala Bewa (1) and Queen-Empress v. Kungla (2) referred to.

Taxz facts of this case were as follows

One BhawaniDat was charged with an offence under section 366
of the Indian Penal Code. The husband was not a complainant ;
apparently the police took up the case, but the husband appeared
as a witness. While the case was proceeding under section 866 of
the Indian Penal Code, he gave his evidence on the 6th of July,
1915. Inthe interim apparently he had asked that the proceed-
ings under section 866 should be dropped, but when examined on
the 6th of July he explained that his action in this matter was
due to deception practised on him by one Ratti Ram, and he said
in most emphatic terms, both in the examination in chief and
in cross-examination, $hat he wished to prosecute the accused.

# Criminal Revision No, 929 of 1915, from am order of W. J. D, Burkiit,
Bessions Judge of Kumaun, dated the 5th of Qotober, 1915. -

(1) (1878) 1 C. L., B, 523, {3} {1900) I. L. R., 23 All, 83.
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‘The magistrate treated this statemert as a“ complaint ”
and convicted the accused under section 493 of the Indian
Ponal Cole. The Sessions Judge rejected his appeal, There-
upon he applied to the High Court in revision.

Mr. 4. H. 0. Hamilton, for the petitioner :—

The case was instituted by the police under section 866,

Indian Perial Code. The application of the husband that proeeed-

ing should be dropped was rejeeted. The conviction is under
section 498, Indian Penal Code. There has been no formal
complaint by the husband, and in the absence of such complaint
the lower courts had no jurisdiction, by reason of sections 199
and 238 (8), Criminal Procedure Code, to convict under section
498, Indian Penal Code. Moreover, under section 190, Criminal
Procedure Code, cognizance of an offence can only be taken upon
receipt of a complaint of facts which copstitute such offence.
“ Complainy ” has the same meaning in section 199 of the
Criminal Procedure Code as in the definition given in sec-
tion 4 (1Y, clause (k) of the Criminal Procedure Code; Tara
Prosad Laha v. Emperor (1). The lower courts have wrongly
treated the husband’s deposition as a complaint, holding it
to be “ an allegation made orally or in writing to a Magis-
trate with a view to his taking action under the Code,”
but it is clear that this definition relates to preliminary
proceedings and cannot apply to anallegation made when the
trial under section 866, Indian Penal Code, i3 almost complete.
All the High Courts are agreed that the husband’s deposition
in sueh circumstances cannot be regarded as a complains.
Bmypress of India v. Kallu (2); Chemon Garo v. Emperor (3) ;
Emperor v. Isap Mahomed (4); Bangarw Ascriv. Emperor
(5). The statement is merely the statoment of the complainant as
a witness, it may be the narration of an offence under section 498,
Indian Penal Code, but it is not & complaing nor a statement in
examination under section 200 of the Criminal Procedure Code.
Even where there has been a complaint by the husband, the facts
related must have special reference to an offence under section 498,

{1) (1903) I L R, 80 Celc, 910.  (3) (1902) . L. R, 39 Cale, 415,

(2) (1882) I.I. B, 5 ADL, 238, (4} {19C6) L. L. B, 81 Bom,, 218.-

(5) (1803) T, B,, 27 Mad,, 61, '
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Indian Penal Code, otherwise there would be no difference of
procedure between the classes of coses referred to in sections 198
and 199, Criminal Procedure Code, and other cases not included
in these sections; Queen HEmpress v. Deokinandan (1). As
no complaint, apart from the deposition, has ¢ver been made, it is
unmnecessary to discuss the authorities dealing with cases where
the facts alleged by the hushand complainant have been des
cribed by him as failing under one section of the Penal Code
whereas the court has been of opinion that they fell under
another.

The Assistant Government Advocate (Mr. R.. Malcomson), for
the Crown.

Kxox, J.—The accused, Bhawani Dat, has been convicted of
an offence under section 498 of the Indian Penil Code. Ee
presented an appeal from his conviction and sentmnce, bub the
appeal was rejected. He comes in revision to this Court. Tle
grounds he puts in revision are (1) that, as the hushand has never
made any complaint, the courts, by reason of sections 199
and 283 (8) of the Criminal Procedure Code. were debarred
from taking cognizance of an offence under section 498, Indian
Penal Code; (2) that the husband’s petition, dated the 18th May,
shows that the cowrt proceedings initiuted by the police, were coi:
tinued in spite of kis desire to the contrary ; (8) that the circum-
stance that the husband appeared as a witnoss for the pro-
secution in the proceedings under section 366, Indian Penal
Code, cannot be regarded as amounting to the instilution of a
complaint of an offence under section 498, Indian Penal Cods,
nor can his deposition cure the initial omission to present a

formal complaint having special reference to an offence under

section 498.

There was a further plea, but it was'not argued. On looking to
therezord I find that the case brought hefore the courts was a case
in which Bhawani Dat was charged with an offence under section
866 of the Indian Penal Code. The husband was not a complan-
ant;apparently the police took up the ease ; but the hushand appear-
ed asa witness. While the case was proceeding under section 386
of the Indian Penal Code, he gave his evidence on the 6th of July,

(1) (1887) L. I, R., 10 AL, 189, (43).
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1915. 1In the interim apparently he had asked that the proceed-
ings under section 366 should Le dropped, but when examined
onthe Oth of July, he explained that his action in this matter
was due to deception practised on him by one Ratti Ram.
Both the courts below have Lelieved him on this point and I agree
with them in this view and hold that the application, whatever its
value may e, was an application procured by frand. Now on
the 6th of July, Babadur Singh in most emphatic terms says
that he wishes to prosecute the accused. In cross-examination
he repeats it and says he wishes that the accused should he
punished. It is contendel that this statement made in the depo-
sition cannot he regarded as a complaint and that no case under
section 498 can be entertained unless and until there is a com-
plaint made by the hushand of the woman or in his alisence hy
some person who had care of the woman on his behalf at the
time when such offence was committed. On turning to section
4 (h) T find that * complaint ” inclules  the allegation made
orally or in writing to a Magistrate, with a view to his taking
action under this Code, that some person, whether known or
unknown, his committe] an offence.” I consider that the words
used by Bahadur Smgh on the 6th of July fall within the defini-
tion of * complaint " contained in the Code.

Authorities have been cited to me which take an opposite
view, The cass of In the matter of Ujjala Bewa (1), isan
authority in the contrary direction, and so to my mind is a case
of this Court Queen-Empress v. Kangle (2), in which the accused
was charged with an offence under section 457 with intent to
commit theft. It was proved to the satisfaction of the Magistrate
that the ascusel did enter the house 6f complainant in order to
commit adultery with the wife of complainant and the conviction
was a conviction of having entered the complainant’s house

in order to commit adultery. The Iemmed Judge of thls Court -

refused to interfere, y
The present case is one in which I think I ought not to
interfere. I have not the least doubt that the husband did
intend that the accused should he prosecuted for an offence
unler section 493 and that he made an allegation ] before the
(1)(1878) 1 C. L. R, 528, (2) (1900) L. I R., 23 All, 8s. ‘
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Magistrate thab the offence should be inquired into. I am not
prepared to exercise my revisional powers and I dismiss the

application. o .
Application rejected,

APPELLATE CIVIL.

Before My, Justice Tudbell and Mr. Justice Walsh,
PALLIA (Poamvrry) o MATHURA PRASAD (Durexpany).*
Civil Procedure Code (1908), order X1, VIL, rule 9 —Ieview of judgenient—
Second apglication for review--Practice.

Semble—that there is nothing in the Code of Civil Procedure which prevents
a second application for review being made after a previous application for.
review has been made and rejected. Gobinde Bum Mondal v. Blola Nath
Bhatla (1) referred to.

IN a suit on a promissory note the defendant pleaded that
the plaintiff was a minor at the date of the making of the note
and hence incompetent to enter into a contract. The first courg
upheld this plea and dismissed the suit. On appeal, the Distriet
Judge reversed the finding as to the plaintifl’s minority and
decreed the suit. Afterwards the defendant made an application
to the District Judge for review of judgement on the ground of
the discovery of new and important evidence, namely a patry or
entry relating to the date of the plaintiff’s birth. That appli-
cation was disallowed. Some time later, a second application for
review of judgement was made by the same party on the ground
of the discovery of an application which had been made under
the Guardian and Wards Act for the appointment of a guardian
of the plaintiff, together with the certificate of guardianship
granted thereon. This second application was allowed. Henee
the appeal.

Mr. M. L. Agorwala, for the appellant :—

A second application for review of the samc judgement does
not lie under the Civil Procedure Code. The provisions of
section 114 and of order XLVII, Civil Procedurc Code, contem-
plate and allow only one review of a judgement. To hold other-
‘wise would put no limit to the plurality of reviews of the same

* First Appeal No, 188 of 1915, from an oxder of Guru Pragad Dubs, Addi-
tional Buberdinate Judge of Bareilly, dated the 28rd of June, 1915,
(1) (1868) L L. R., 15 Calc., 483,



