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of any decree following upon that transaction, that debt or that 
contract.

There is nothing further in the case, and their Lordships will 
Sham'laj. humhly advise His Majesty that this appeal should be allowed 

vfith costs.
Appeal allowed, 

Solicitors for the appellant;— T. L, Wilson and Co.
J. V. W.
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EEYISIONAL CRIMINAL.

Before Justice Sir Gsorge Knox.

BM PEROB V. BHAW ANI DAT.

Act No. X L V  of {Indian Fenal Oode)  ̂ section i98— Criminal Procedure 
Cods, sections 4,199, 2d8{S)— Gomplaint— Statemmi made in  Court as a wUmss.

Whare in a proceeding instituted by the police under section 866 of the 
Indian Penal Gode, tto  husband of the woman appeared as a,witness and asked 
the Magistrate trying the case to drop the proceadings under section 3G6 as 
he intended to prosecute the accused under section 498 of the said Oode, it 
w as held that the statement made by the husband, as a witness, fell within 
the definition of complaint as defined in section 4, clause (7i) of the Oode of 
Criminal Prooadure and therefore a conviction under seotion 498, treating 
the statament made by the husband as a complaint, was legal. In  the matter o f  
Vjjala Sewa (1) and Queen-Eynpress v. Eangla (2) referred to.

The facts of this case were as follows
One BhawaniDat was charged with an offence under section 366 

of bhe Indian Penal Code. The husband was not a complainant; 
apparently the police took up the case, but the husband appeared 
as a witness. While the case was proceeding under section 866 of 
the Indian Penal Oode, he gave his evidence on the 6th of July, 
1915. In the interim  apparently he had asked that the proceed
ings under section 366 should be dropped, but when examined on 
the 6th of July he explained that his action in this matter was 
doe to deception practised on him by one Ratti Ram, and ho said 
in most emphatic terms, both in the examination in chief and 
in cross-examination, that he wished to prosecute the accused.

«  Oriminal Bevision No. 929 of 1915, from an order of W. J. D. Buvkitt, 
Sessions Judge of .Kumaun, dated the 6th of October, i9 l6 . ■

(1) (1878) 1 C. L. 523. (2) (IPOO)' I. L R., 23 All., 82.



1916The magistrate treated this statement as a “ complaint 
and convicted tha aooused nnder section 49S of the Indian 
Penal Code. The Sessions Judge rejected his appeal. There- v. 
upon he applied to the High Court in revision.

Mr. A. H, G. Hamilton, for the petitioner : —
The case was instituted by the police under section 366,

Indian Penal Code. The application o f the husband that proceed
ing should be dropped was rejeeted. The conviction is under 
section 498, Indian Penal Code. There has been no formal 
complaint by the huaband, and in the absence of such complaint 
the lower courts had no jurisdiction, by reason of sections 199 
and 238 (3), Criminal Procedure Code  ̂ to convict under section 
498, Indian Penal Code. Moreover, under section 190, Criminal 
Procedure Code, cognizance of an offence can only he taken upon 
receipt of a complaint of facts which constitute such offence.
“ Complaint ” has the same meaning in section 199 of the 
Criminal Procedure Code as in the definifcion given in sec
tion 4 (1), clause (k) of the Criminal Procedure Code; Tara 
Prosad Laha v. Emperor (1). The lower courts have wrongly 
treated the husband’s deposition as a complaint, holding it 
to b© “  an allegation mad© orally or in wrifciag to a Magis
trate with a view to his taking action under the Code,” 
but it is clear that this definition relates to preliminary 
proceedings and cannot apply to an allegation made when the 
trial under section 366, Indian Penal Code, is almost complete.
All the High Courts are agreed that the husband's deposition 
in such circumstances cannot be regarded as a complaint.
Smpress o f  India  v, Kallu  (2); Chemon Qaro v. JSmperor (8) ; 
Em'peror v. Isajp Mahomed (4 ); Bangaru Asari v. Emperor 
(5). The statement is merely the statement of the complainant as 
a witness, it may be the narration of an offence under section 498,
Indian Penal Code, but it is not a complaint nor a statement in 
examinatioo. under section 200 of the Criminal Procedure Code.
Even where there has been a complaint by the husband, the facts 
related must have special reference to an offence xmder section 498,

(1) (1903) I. L . B „ 30 Calc., 910. (3) (190S) I. L. 39 Oalo., 415,

(2) (1882) I. L. B ., 5 All., 238. (4) (19C6) I. U  B., 81 Bojn,, 216. -

(5) {1903) K L .B „2 7 M a d ., 61,
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Indian Penal Code, otherwise there would be no difference of
procedure between the classes of cases referred to in sections 19S 
and 199, Crirainal Procedure Code, and other caae.a not included 
in these sections; Queen Empress v. Deohinandan (1). As 
no complaint, apart from the deposition, has ever been made, it is 
unnecessary to discuss the authorities dealing with cases where 
the facts alleged by the husband complainaQt ha ve been des- 
cribed by him as falling under one section of the Penal Code 
whereas the court has been of opinion that they fell under 
another.

The Assistant Government Advocate (Mr. R .̂Mdlco'iABon)  ̂ for 
the Crown.

K nox , J.—The accused, Bhawani Dat, has been convicted of 
an offence under section 498 of the Indian Pen;i Code. Ee 
presented an. appeal from his conviction and sent'jncej but the 
appeal was rejected. He comes in revision to this Court. Ti e 
grounds he puts in revision are (1) that, as the husband has never 
made any complaint, the courts, by reason of sections 199 
and 23S (3) of the Criminal Procedure Code, were debarred 
from taking cognizance of an offence under section 498, Indian 
Penal Code; (2) that the husband’s petition, dated the 13th May, 
shows that the coui't proceedings initiated by the police, were con: 
tioued in spite of his desire to the contrary ; (3) that the circum
stance that the husband appeared as a witnoass for the pro
secution in the proceedings under section 366, Indian Penal 
Code, cannot be regarded as amounting to the institution of a 
complaint of an offence under section 498, Indian Penal Code, 
nor can his deposition cure the initial omission to present a 
formal complaint having special reference to an offence under 
section 498.

There was a further plea, but it was*not argued. On looking to 
the record I land that the case brought before the courts was a case 
in which Bha wani Dat was charged with an offence under section 
366 of the Indian. Penal Code. The husband was not a complan- 
aut] apparently the police took up the case; but the husband appear
ed as a witness. While the case was proceeding under section 366 
of the Indian Penal Code, he gave his evidence on the 6th of Jiily, 

(1) (1887) I. L. B., 10 All.,^139, (48).
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19161915. In the interim apparently he had asked that the proeeed- 
ings under section 366 should be dropped, but wi>en examined 
on the 6th of July, he explained that his action in this matter 
was due to deception practised on him by one Katti Ram. 
Both the courts below have believed him on this point and I  agree 
with them in this view and hold that the application, whatever its 
value may be, was an application procured by fraud. Nov  ̂ on 
the 6th of July, Bahadur Singh in most emphatic terms says 
that he wishes to prosecute the accused. In cross-examination 
he repeats it and says he wishes that the accused should be 
punished. It is contended that this statement made in the depo
sition cannot lie regarded as a complaint and that no case under 
section 498 can be entertained unless and until there is a com
plaint made ]>y the husband of the woman or in his absence by 
some person who had care of the woman on his behalf at the 
time when such offence was committed. On turning to section 
4 (h) I  find that “  complaint ” includes “  the allegation made 
orally or in writing to a Magistrate, with a view to his taking 
action under this Code, that some person, whether known or 
unknown, has committe;] an offence.’ ' I consider that the words 
used by Bahadur Singh on.the 6th of July fall within the defini
tion of ” complaint ” contained in the Code.

Authorities have been cited to me which take an opposite 
view. The case of In  the matter o f  Ujjala Bewa, (1), is an 
authority in the contrary direction, and so to my mind is a case 
of this Court Queen-EmjpTess v. Kangla, (2), in which the accused 
was charged with an offence under section 457 with intent to 
commit theft. It was proved to the satisfaction of the Magistfate 
that the accused did enter the house of complainant in order to 
commit adultery with the wife of complainant and the conviction 
was a conviction of having entered the complainant’s house 
in order to commit adultery. The learned Judge of this Court 
refused to interfere. ^

The present case is one in which I think I ought not to 
interfere. I  have not the least doubt that the husband did 
intend that the accused should be prosecuted for an offence 
under section 49S and that he made an allegation before the 

(1)(1878) 1 0. L , R., 523. , (2) (1900) I. L, R , ^ 3  All., 82̂
39
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M agistra te  th at the offence slioulrl be inquired into. I am not 
prepared to exercise my revisional powers and I dismiss the

THE INDIAN LAW REPORTS, [VOL. XXXVIII.

E m p e r o r  , .  .V 3jppllC3<t;10fl.
B h a w a h i  Apiilioation rejected.

D a t .

APPELLATE CIVIL.

B e f o r e  Mr. justice Tiulb(dl and Mr. Justice Wahh.
JmiLry, 21. PALLIA (PLAiNi'urff) v. MATHURA PRASAD (Dki^endani')-*

------------------— Civil Frocoduro Code (1908), ordar X L  V I f, rule 9 — R vm eio  of judijement-
Second afidication for review-^I’raolica-

Semii/'e—that tliero is nothing in the Code ol Civil Proooclure which prevmts 
a second application ioi-review being m iiclo  after a provions application for.  
iB'viow has been madei and rejected. Qohinda Bam Mondal v. Bhola Nath 
B hatla{l) refetred to.

In  a suit on a promissory note the defendant jjleaded that 
the plaintiff was a minor at the date of tlio making of the note 
and hence incompetent to enter into a contract. The first court 
upheld this plea and dismissed the suit. On appeal, the District 
Judge reversed the iS,ndiag as to the plaintiff’s minority and 
decreed the suit. Afterwards the defendant made an application 
to the District Judge for review of judgement on the ground of 
the discovery of new and important evidence, namely a pair a or 
entry relating to the date of the plaintiff’s hirth. That appli
cation was disallowed. Some time later, a second application for 
review of judgement was made by the same party on the ground 
of the discovery of an application which had been made under 
the Guardian and Wards Act for the appointment of a guardian 
of the plaintiff, together with the certificate of guardianship 
granted thereon. This second application was allowed. Hence 
the appeal.

Mr. M, L> Agarwala^ for the appellant:—
A second application for review of the same judgement does 

not lie under the Civil Procedure Code, The provisions of 
section 114 and of order XLVII, Civil Procedure Code, contem
plate and allow only one review of a judgement. To hold other
wise would put no limit to the plurality of reviews of the same

* First Appeal No. 133 of 1915, from an order of G-uru Prasad Dube, Addi
tional Subqrdinate Judge of Bareilly, dated the 23rd of June, 1915.

(1) (1888) I. L. E., 16 Oalc., 432.


