
P R I V Y  C O U N C I L . t p o .
191S

VOL. XXXVm. 3 ALLAHABAD SEHIES. 271

D EBI BAKPISH SINGH (Judgembot-dbbtob) V, SHADI 
L A L  (DUOBEH-HOLDEa).

[Oa appeal from the Oourt of the Jiidioial Commissioner of Oudh, at Lucknow.] 
Oud/i Land Be venue Act [X V II  of 1876). sections 173, VI4i-~^Contract entered 

into by disQuali^ed projprietor creating change m  Ms propfirty whilst 
under supei-intmdewe 6f Court o f Wards—Liabilily o f  property in execution 
o f  dioree ohiaifted in res'paoi of such contract after property has been released 
— If.-W . P. Land Meianua Act {X I Z o f  1873), section 2055, as amended by 
United Provinces Court o f Wards Act [ I I I  o f  1899.)

Section 174 of the Oudh Land Revenue Act (XVII of 1876} enacts with 
respect erpersons whose property is under the superiateudenca of the Court o f ' 
Wards, that, “  no such property shall be liable to be taken in execution of a 

' decree made in respect of any cdutract entesed into by any such person while 
his property iss under such superintendeacQ,”

Beld that the phrase, “ while his property is under such suparintandenca”  
was annexed to and eluoidativa of the verbal eKpression “  contract entered 
into by such person.”  Where therefore, a contracb has be-n made during 
such period of time, tha effect of the seotioa is to protect the property against 
attachment in exeoution of the decreej even after the property has been 
released from superintendence of the Oourt of W^-rds.

The dictum to the contrary in Bameshar^Bahhsh 8mgh v. Dhanpal Das (I ) 
overruled.

A p p e a l  No. 90 of 1914, from a judgement and decree (12th of 
November, 1913) of the Judicial Ootnmissioiier of Oudh which 
affirmed a finding and order (4th of June, 1913) of the Court of 
the Subordinate Judge, Bahraich.

The appellant was the Taluqdar of Mallanpur, the successor 
to one Raja Muneshw^r Bakhsh Singh, whose estate was under 
the management of the Oourt of "Wards up to July, 1898, when 
it was released. Whilst the estate was , in charge of the Court 
of Wards Raja Muneshwar Bakhsh Sitigh borrowed certain sums 

‘■of money from the reapondents j and in the course of litigation 
which ensued, after the estate had been released a decree was 
obtained by the respondents against the appellant, the amount 
of which was eventually settled hy order o f  the Court of the 
Judicial Commissioner to be Bs. 12,631-5-9. In execution of that 
decree a village, part of the appellant’s estate, was attached with 
a view to sale.

Present:—Lord S h a w ,  Sir John Edge and Sir L a w r e n o b  JeskuhS,
(1 (1910) 14 Oudh Oases, 6,

M(trch, 14,
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The appellant objected to the attachment on the ground that 

the village was property under the superintendence of the Court 
of Ward? at the time tlie money was borrowed, and the 
borrowing was by a erson whose property v/as under such 
superintendence at the time of the contract to borrow and it 
could not therefore he attached in execution of the decree 
by reason of section 174 of the Court of Wards Act (X V II of 
1876).

The Subordinate Judge held that the estate was only 
protected from attachment while under the Court of Wards’ super­
intendence, which had ceased long before execution proceedings 
were comraence 1, and he accordingly held that the village was 
liable to attachment in execution of the decree.

On appeal the Court of the Julioial Commissioner (Mr. L. 
S t u a r t , Jst Additional Commissioner, and Mr. K a n h a i y a  L a l , 

2nd A'iditional Judicial Commissioner) affirmed the decision 
of the Subordinate Judge. They said: .

“  Mr. Sen, "who lias argu(3d tho appaal on belialf of tlis appellant, has 
referred us to the ruling in Ram Farshad v. Muna Knar (1) and to the ruling 
in Eimanolial SingJi v. Jhainman Lal (2) and Jhamman L a l  v. himanchal 
Singh (3). Tho last o£ these rulings was passed on the ITfch of Auguat, 1901. 
Ha argues that in ni owe ia w'lioh a psrsoa’is proporiy has boon t-xkaa tmdei; 
the management of the Oourt of Wards, a decree ohtained in respsol: of a 
debt contracted by such a parson whila his property is undor the manage­
ment of the Oourt of Wardg, cannot be executed against the property of 
snoh person after that property 'has been released in so far as the provi­
sions of Act XVr.1 of 187G and Act X IX  of 1873 affoct the oa.se. . Had 
these rulings stood fslona, Mr. Sen’ s ai-guments m ight have prevailed. We 
find, however, that,a Bench of this Court decided on the 24th of November/ 
1910, in Ramsshar Balchsh Singh v. Dhanpal Das (4) that property so released 
is liable to attachment in execution of a decree obtained on a debt 
oontraotad while the property was under the management of the Oourt/ 
of Wards. On page 8 occur the w o r d s I t  is quite clear that under
the old Act a creditor could obtain a decree upon a bond given by a ward
■while his property was under the suporinteadenco, and execute that 
decree against the property of the ward after the property wag released from 
superintendence,”  This is a ruling of a Bench of thi,3 Oourt, It overrules 
the ruling in Bam Farshad y. M um  Kuar (1), which was a ruling of a 
Single Judge of tliis Oourt, and wa oonaider it to bo binding upon us. As 
this is a oaaa falling under the old Act, we decide this point against the 
appellant.”

(1) (1900) 4 Oudli Oases, 28. (3) (1901) I. L. R ., 34. A l l ,  18G.
(2| (I'iGo) I. L. B., 1̂2 All., S64. (4) (1900) Oudh Oases, 29.
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On this appeal which was heard ex parte.
De Qruyther, K. G., aad B. A . Kyffin  for the appellant 

contended that the village ia question was not liable to attach- S in g h  

ment; and the courfca below were wrong in holding that it could Shadi Lir,. 
be so taken in execution of the decree. Seotions 173 aad 174 
of the Oudh Laud Eevenue Act (X V II of 1876) were referred to ; 
the latter seobioa e5-];)res3ly prohibited any such liability. Where 
a charge has been create! on property under the superintendence 
of the Oourt of Wards in respect of a contract entered into by 
a person whose property is under such superintendence, and a 
decree has been made so as to create a legal charge in it the 
property cannot be attached in execution of the decree, evea 
after the property has been released from such superiaten.ience; 
and section 174 bears no other coastructioa. That has been so 
decided. Under the N.-W. P. Land Revenue Act, section 205 
ia, as amended by N.-W. P. Act Y III  of 1879, section 23, 
in terms ideatical with secbion 174a of Act X V II of 1876; refer­
ence was made bo IlimnnGhal Singh v. Jhariiman Lai (1) ;
Jhamman Lai v. Mhnanohal Singh (2) ; and Bam Farshad v.
Mu>7ia Ku'ir  (3). The case of Eamsahar Bakhsh Singh v,
Dhanpal Das (4), by the decision in which the Judicial Com­
missioner’s Court considered itself bound, was, it was submitted, 
wrongly decided, and was merely an ohit&r dictum, as the question 
did nob in that case arise for decision. Reference was made to sec­
tion 34) of Act III  of 1899 (Unite:! Provinces Court of Wardd 
Act) ;aa:l the case of Manesliar Bakksh Singh y. Shadi Lai (5).
The provisions in all these Acts were made for the protection of 
the property ofithe disqualified proprietor and the decisions ap­
pealed from were opposed to that principle and should be reversed.

1916, March 1 4 -th.—-The judgement of their Lordyhips was 
delivered by Lord Shaw :—

By section 162 of the Oudh Land Revenue Act, X V II 
of 1876, certain persons are Heclared to be disqualified 
from managing their estates. Among the enumeration of those 
persons are the following : Under sub-section (g), “ Persons

(1) (1900) I. L . E., 22 AU., 364. (3) (1900) 4 Oudh Oa.S83, 28,

(2) (1901) I, L. E., U  All, 136. (4) (19l0) 14 Oudh Gages 6, (7).

(5) (1909) I. L . R., 31 All., 386 : L . R., 36 I . A., 96.
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1916 fleclared by the Chief Commissioner on tbeir own application
----------- -—  to he disqualified from managing their estates.”  The Taluqdar

of Mallanpar was one of those persons. On his application 
bis estates were assumed by the Oourt of Wards and they 
remained under the management or' that Courb from the year 
1886 until the year 1898.

During that period the Raja borrowefl certain sums of money, 
and on the 12th of August, 1904, his creditors suei and obtained 
a personal decree against him in the Court, of first instance. 
There v/ere certain ju'ilicial proceedings which occurred subsequent 
to the decree ; and it maybe of interest to iiofce that, the debt 
incurred having been origiaally a sum of Rs. 4,000, execu­
tion is now sought to be obtained against the property put under 
the management of the Court of Wiirds for a aum which, at a date 
somewhat anterior to the preaeat deliverance, amounted to 
Bs. 21,5'26, the interest having been running for a certain course 
of years at the rate of 18 per cent, per annum.

The question in this case, and the sole que stion, is whether 
a decree obtained for such sum3 can be put in execution against 
bhe property, which was, at the date of tho contraction of the 
debt, under the managemeat of th ) Court of Wards,

The sections of the Gudh Land Revenue Act to which refer­
ence has been made, are sections 173 and 174. Section 173 is 
in these terms :— “ Persona whose property is under the superinten­
dence of the Court of Wards shall nob be competent to create v/ith> 
out the sanction of the Court, any charge upon or interest in such 
property, or any paro thereof/^ Section 174 says “ ISTo such 
property shall be liable to be taken in execution of a decree 
made in respect of any contracb entered into by any such 
person while his property is under such superintendence/’ Their 
Lordships think that it, falls to be observed that the object 
of these sections was the protection of the property against 
either transanctions entered into by the person under tutel­
age by way of direct transactions of sale or of mortgage, 
and also the protection of the property against the conse­
quences of any execution in respect of contracts entered into by 

a person under such tutelage. Section 174 deals with the latter 
situation.

2 t 4  t h e  iND tAN l a w  h e p o r t s , [ v o l . x x x v i i t .



The coTirta below have penmtted execution against tbe
property to be wanted in respect of this debt—a debt incurred *“ -------------

f  , Debi BA-KHSS
by a person uncer tubelage. The question is whether that deci- Singh

sion is sonnd in lav/. There have been various decisions in the shadiLai/
Courts in India, nobably ia Allahabad, which appear fully to
support the appeal. But there is one dictum which is founded
upon by thî  Court below which seems to have ruled the minds
of the learned Judges i a  C 3 n s tr a in in g  them to give effect to the
execution against the property in respect of this debt. The
dictum is contained ia the case of Bameshar Bakhsh Singh v.
Dhanpal Das ( I). Ifc was quite unnecessary, in the view that
their Lordships take for the decision of the case, which depond-
el, as ib was viewed by the court who decided it, merely upon
the construction of a certain decree. That dictum was to the
following effect :—" It is quite clear that, under the old Act ” —
and the reference is either to this Act or an Act in similar terms—
“ a creditor could obtain a decree upon a bond given by a ward
while his property wa? undar superintendence, and execute that
decree against the property of the ward after the property was
released from superintendence.'’

Their Lorliships are clearly of opinion that this dictum was 
aa unsound proposition in law. They think that, the object of 
the Act beiog the protection of the property, a person subject to 
the Court of Wards would ia no sense be protected if this dictum 
were to be affirmed. What has beeo done in the present case 
st̂ ems to their Lordahips to ba a total violation, not only of the 
spirit of the Statute, but of the express provision of section 174,
The phrase in that section, “  while his property is under such 
superintendence,”  is, in their Lordships’ opinion, a phrase annex­
ed toand eluci:lative of the verbal expression “  contract entered 
into by any such person.” Section 174i is meant.to protect 
property against the execution of a depree made in respect of 
" any contraoo entered into ”  during a certain period of time, 
iiardely, while the property is under such suparintendeiice. I f  

; such a contract, incurring of debt, or transaction occurred during 
that time, the law of Gudh -is plain under section 174, to the 
effect that the property is protected against execution in respect

(1) (1901) 14 Oudli Gases, 6
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of any decree following upon that transaction, that debt or that 
contract.

There is nothing further in the case, and their Lordships will 
Sham'laj. humhly advise His Majesty that this appeal should be allowed 

vfith costs.
Appeal allowed, 

Solicitors for the appellant;— T. L, Wilson and Co.
J. V. W.

1916 
January, l9.

EEYISIONAL CRIMINAL.

Before Justice Sir Gsorge Knox.

BM PEROB V. BHAW ANI DAT.

Act No. X L V  of {Indian Fenal Oode)  ̂ section i98— Criminal Procedure 
Cods, sections 4,199, 2d8{S)— Gomplaint— Statemmi made in  Court as a wUmss.

Whare in a proceeding instituted by the police under section 866 of the 
Indian Penal Gode, tto  husband of the woman appeared as a,witness and asked 
the Magistrate trying the case to drop the proceadings under section 3G6 as 
he intended to prosecute the accused under section 498 of the said Oode, it 
w as held that the statement made by the husband, as a witness, fell within 
the definition of complaint as defined in section 4, clause (7i) of the Oode of 
Criminal Prooadure and therefore a conviction under seotion 498, treating 
the statament made by the husband as a complaint, was legal. In  the matter o f  
Vjjala Sewa (1) and Queen-Eynpress v. Eangla (2) referred to.

The facts of this case were as follows
One BhawaniDat was charged with an offence under section 366 

of bhe Indian Penal Code. The husband was not a complainant; 
apparently the police took up the case, but the husband appeared 
as a witness. While the case was proceeding under section 866 of 
the Indian Penal Oode, he gave his evidence on the 6th of July, 
1915. In the interim  apparently he had asked that the proceed­
ings under section 366 should be dropped, but when examined on 
the 6th of July he explained that his action in this matter was 
doe to deception practised on him by one Ratti Ram, and ho said 
in most emphatic terms, both in the examination in chief and 
in cross-examination, that he wished to prosecute the accused.

«  Oriminal Bevision No. 929 of 1915, from an order of W. J. D. Buvkitt, 
Sessions Judge of .Kumaun, dated the 6th of October, i9 l6 . ■

(1) (1878) 1 C. L. 523. (2) (IPOO)' I. L R., 23 All., 82.


