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was divided and no proper-ty outside tlie village was taken and 
divided, and, thirdly, the Eevenue Court could divide also the 
groves situfit© in the villtigG. Lwntc 2iCi'Wi s case is therefore not 
in point and does not help the respondents. The case of Dliaram 
Singh v. Ram. Dial Singh (1) is in point and supports the view 
of the law I have taten. In my judgement the provisions of 
section 23B, clause (Jc), of Act No. I l l  of 1901 do not govern the 
present case.

By the Couet :—The order of the Court; is that the decree of 
fehe learned Juilge of this Court is set aside and the decree of the 
lower appellate court la restored -with costs in all courts.

Appeal allowed^

APPELLATE CIYIL.
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February, 19,

Befoye Sî ' E'enry Biohards, Knight, Chief Justice, and Mr, Justice Muhammad
Bafig .̂

GUR DAYAL SINGH akd othkeb (Dependakts) d. KAKAM SINGH 
aitd ahothbr (Plaiktipps) . *

Act ff'o. I V o f  1882 {Transfer o f Bo;perty Act), section 65 (4) (h)— S ale~  Vendor's 
lieii—LieU not eiiforemble against subsequent puroiasor toiihout notice.

The vendor’ s lion for unpaid purchase money provided for by section S6 (4 ) 
of the Transfer of Property Act, 1882, oaanot bo enforcod against; tho 

property ia  the Lands of stibsequent transferees fov value without notice of the 
lien, W@hb v. Mac^herson (2) distiaguished.

The facts of this case were, shortly, as fo’ lows:—
On the 28th of August, 1903, the plaintiffs sold certain property 

to one Gur Dayal, who is the first appellant in this suit for 
Bs. 250. The vendors received Rs. 90 in cash and left Es. 160 
with the vendee for payment to their creditors. Gur Dayal did 
not pay any of the creditors, but sold the property to one 
Kundan, who in turn transferred it to the defendants Nos. 4 
and 5. The creditors of the plaintiff recovered their money from 
the plaintiffs, who thereupon brought the present suit againefc 
Gur Dayal and his transferees for reoovery of the money. The

®becoad AppealKo 63a of 1914,from a dem^e o f " A M u l H ^ i E u ^ ^  
Judge of Saharanpnr, dated the 27th of Jauuary, 1914, m odifying a deoraa of 
Priya Charan Agarwal, Miinsif of SuhaEanpur, dated the 20th of January, 1913.

(I'; (1914) 12 A L. X ,^liac. (2.) (1,03) L L ,„B -, 81 Oalq., 57.
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court below decreed tho suit, liolding the money to be a charge on 
the property. The defendants appealed to the High Court.

Mr. NiJial Chcmd, for the a p p e lla n ts*
There ii no charge on the property, which is in the hands 

of a purchaser for valiio and in good faith. The charge referred 
to in section 55 (4) (h) is only a lien which exists only between 
the vendor and the first vendee, but as soon as the first vendee 
sells the property to purchasers in good faith and for valuable 
consideration the charge is gone, la  this case the subsequent 
transferees cannot be said to have notice o f the charge. It 
was about sis years after the first sale that Eundan purchased 
the property, and he was nob bound to make inquiry, after such 
a long time, as to the existence of the charge about non-payment 
of the balance of the price. The suit ought therefore to have 
been dismissed.

The Hon’ble Mr. Abdul Raoof, for the respondent 
The purchasers had notice from Gur Dayal’s sale-deed of the 

existence of the seller’s charge, and it lay on them to ascertain 
whether or not it had been satisfied. I f  the charge once 
existed, it continued to exist so long as it was not satisfied. 
I f  it existed in the hands of the first purchaser, it existed 
when the property was in the hands of subsequent transfe­
rees. Notice is defined in section 3 of the Transfer of Pro­
perty Act. In the present case the purchaser was bound to 
make inquiry. The charge here is created by section 55 (4) fb j 
and the property remains burdened as nnder a charge created by 
act of parties. There is no difference between the two. Maina, 
V. Bachchi (I), Meghraj Yaieh v. Abdullah Khan (2), Webb y. 
Mdcphcrson ,3).

Mr. Nihal Ghand, was not heard in reply.
R ic h a r d s , C. J., and M u h a m m a d  R a f iq , J. This appeal 

arises out o f a suit in which the plaintife seek to recover a sum 
of Rs. 4Y6 principal and Ea. S3 interest, in all Rs. 559, against all 
the defendants, and in default, that certain property should be 
sold. The facts of the case were somewhat complicated, but for 
the purpose of the questions of law which we have to decide it i$ 

(1) (1900) 3 A. Ii. J., 551. (2) (I9 l4 j 12 A . L. 1034.

(3) (1903) I. Li. R., 31 Oalc., 57*
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Iftl6 not necessary to go with great detail into them. On the 28th of 
August, 1903, the plaintiffs sold certain property to Gur Dayal. 
This property was sold in consideration of Bs. 250. In the detail 
of consideration ib is stated that the vendor has received Rs. 90 
in cash and that he has left Us. 160 for payment to certain 
creditors of the vendor. We may mention that the nature of the 
debt which was to be paid was a simple contract debt and not a 
mortgage debt. As a matter of fact the purchaser did not pay 
the creditors of the vendor. His alleged reason for not doing so 
was that he did not get possession of part of the property sold, and 
there certainly was a dispute about the matter. The vendor’s 
title was by no means perfect. On the 1st of April, 1909, Gur 
Dayal sold the property (together with other property) to. one 
Kundan. Kundan on the 27th of April, of 1909, resold the property 
to Jiwan Singh and Kapur Singh, the defendants 6 and 6. It will 
thus appear that neither Gur Dayal nor Kundan have any longer 
any interest in the property. The plaintiffs allege, that in 
consequence of the failure of Gur Dayal to pay Rs. 160 left in his 
hand,a suit was brought against them by the creditors and a decree 
was obtained against them and the appellants had to pay Rs. 390, 
Their present claim is made up of this sum together with interest 
and costs. The contention in favour of the plaintiffs is that 
under section 55, clause (4), of the Transfer of Property Act they 
have a charge against the property and that the property in the 
hands of defendants 5 and 6 is liable to be sold. The court of 
first instance gave the plaintiffs a decree, but only for Eg, 160 
together with interest at 6 per cent. The lower appellate court 
thought that the plaintiffs were entitled to the full amount which 
they bad to pay to satisfy the decree and, made its decree accord­
ingly. It seems difficult to understand how, under any ciroups- 
tancea, the property in the bauds of defendants 6 and 6 could have 
been made liable for anything more than the amount of the 
Es. 160 together with interest thereon, Section 55, clause (4), of 
the Transfer of Property Act provides that the seller is entitled 
where the ownership of the property has passed to the buyer 
before payment of the whole of the purchase-money to a charge 
upon the property in the hands o f the hv^yer for the amount of 
the purchaa ’̂maaey or any part thereof rein.-iiaing unpaid and
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for interest on such amount or part. Aparb from authority, it 
seems difficult to treat tlie words “ in tlie hands of the buyer ”  as 
mere surplusage. A vendor’s charge for unpaid purchase-money 
is obviously one which in all cases ought to (and in most cases 
would) be promptly enforced. The broad contention of the plaintiffs 
is that the charge can be enforced against all subsequent transfe­
rees quite irrespective o f notice. I f  this contention be correct 
every purchaser of immovable property buys with the possibility of 
there being a charge on the property in respect of every previous 
transfer; which would mean that no purchaser is safe and the 
door would be opened to any amount of fraudulent ciaima. The 
respondents rely on the case of Webb v. Mixcpherson (1). The 
facts in that case were very peculiar and very different from the 
facts in the present case. By an indenture, dated July I7th, 
1892, one Lloyd conveyed certain property to one Tucker, The 
consideration was B-s. 81,210, of which Rs. 30,000 was paid in cash 
and the balance of Rs. 51,210 was to be secured by the formal 
undertaking of the purchaser. The indenture recited that this 

formal undertaking ” had been executed by the purchaser. The 
money was not paid, and Lloyd was allowed to retake possession. 
Maopherson subsequently purchased ihree-fourfchs of the property 
and it was from Lloyd that Micphersongot possession, Macpher - 
son thus purchased the property with express notice that Lloyd 
had not been paid. Their Lordships no doubt held that Lloyd’s 
executors had a charge on the whole property including the portion 
sold to Maepherson. In this connection it must be borne in mind 
that, the meaning of the words “ in the hands of the buyer ”  in 
section 55, sub-section 4>, of the Transfer of Property Act were not 
considered. The case may fairly be said to be an authority for the 
proposition that, notwithstanding the words “  in the hands of the 
buyer,”  the seller can eiiforce the charge mentioned in section 55, 
sub-section 4, against the property in the hands of a subsequent 
purchaser who has notice o? the fact that the purchase-money in 
the first transfer, or some part of it, has not been paid, This 
would be in accordance with the general principles of equity, 
though it is going outside the provisions of section 55, clause 4* 
where their Lordships say we are to look to see the nature of the' 

(1) (i903) I. L. R ., 81 Oalo.» 57.
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riglit. To hold, however, that the ciharge can he enforced against 
subsequent purchasers without notice -would mean that the court 
should treat the wocds “  in the hand3 of the buyer” as super­
fluous and meaniaglesB and would m  our opinion be ext ending the 
dteisios in Wehb v. MQ.cjyherson (.l)in a manner never intended by 
their Lordships. In cur opinion the charge mentioned in section 
55 (4) cannot be enforced against subsequent liraasi'erees for value 
without notice.

It is next contended that the subsequent purchasers in the 
present case had notice.” This contention is based on the 
following line of argument: In the sale-deed of 1903, it is men­
tioned that Rs. 160 had been left in tho hands of the purchaser 
for payment to the creditor of the vendor, therefore it was the duty 
of Kundan who made the purchase on the Lsfc of April, 1909, to 
enquire if his vendor had fulfilled hia contract and paid the 
creditor. Again it was equally the duty of defendants 5 and 6, 
when the third transfer was made» to examine the transfer to his 
vendor and having done so to ascertain if the Rs 160 had been 
paid. It is said that not having made these inquiries the defen­
dants had constructive notiGQ (see scction 3, clause ( g ) ,  Transfer 
of Property Act), la  our opinion it cannot be said, in the circums­
tances of the present case, that the transferees in 1909 “  wilfully 
abstained from an inquiry or search which they ought to have 
made.” In our opinion defendants 5 and C did not have notice 
of the alleged charge. We have already mentioned that in the 
present case the plciintiff^’ conhentioii is based oa f.he fiicfc that it 
appears from the deed of transfer that Es. ICO was left with the 
buyer for payment to a creditor of the seller. In Wehb v. 
Macph6r8on,Q.tpage 73 of the report, their Lordships say:—“There 
is no doubt, both oa principle and authority, that a conveyance or 
sale in consideration of a covenant to pay a aura of money in the 
future is different from a sale in consideration of money which the 
purchaser covenants to pay. The distinction may seam, fine, but 
ifc is a real distinction^ and it is one which, if made out, might have 
had the efiect which the High Court have given to it.'’ Their 
Lordships then go to deal with the particular terms of the con­
veyance in the case before them. There is a marked distinction 
between the terms of that conveyance and tho present. It

(1) (1903) I .L .R .,31Galo.,5T.
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would appear in this case that the agreement was to pay, not the 
vendor, but the creditor of the yendor. In Wehh v. Mrtcpherson 
the agreement was to pay Lloyd (the vendor) himself. In this 
case it was only when the buyer neglected to pay the creditor 
and the creditor got a decree against tho seller that the latter 
brought or was entitled to bring the present suit. In AhduUa 
Bcary v. Mamrnali Beary (1), which was a case very like the 
present, and in whiv3h Webh v. Macpherson was cited, the Madras 
High Court held that the vendor had no chargo on the ground that- 
the consideration undischarged by the buyer was an agreement to 
pay the creditor and not unpaid purchase-money.

In the oase of MegJiraj Vaish v. AhduUah Khan (2), Mr. 
Justice S u n d a e  L a l considered that v,he case of Webb v. Mttc- 
pherson applied and he further considered that there had been a 
finding of fact by the lower courts (binding on him in second 
appeal) that the subsequent transferee had notice.

In the case of TeMlram Girdharidas v. li'ashibai '3), the aale- 
deed recited that the consideration had been paid, and the 
court held that the vendor could not enforce a charge against 
a subsequent mortgagee without notice. It is true the court 
held the vendor estopped and decided the oase on that grounds 
At page 61, Jenkins, C. J,, says:— “ I  will assume that the 
defendant, un^er section 55 (4) a seller, has a charge upon 
the property transferred not only in the hands o f the buyer, but 
also of one who claims under the buyer, and that the decision 
in Wehh v. Mticpherson did not turn on the Fpeeial circumstances 
of that ease.” B a t c s b l o r , J., says, at page 67— “ The section gives 
the charges over the property ‘ in the hands of the buyer/ but for 
the purposes of this case we may assume, though the point is by 
no means clear, that in Webh v. Muopkarson, it was intended to 
decide that the charge was extended to persons claiming through 
the buyer.” These remarks by the learned Judges seem to 
indicate that they thought it doubtful whether their Lordships of 
the Privy Council intended to decide in Wehh v. Maopherson any 
principle outside the facts and circumstances of that particular 
case,

(1) (1910) I. L. K., S3 Mad., 445. (2) (1914) 12 A. L. J., iOS4.

(3) (1908) L- B ., 38.Bora., B
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In our opinion the Bs. 160 was not “ unpaid purchase-money.’' 
The consideration was Es. 90 in cash and tlie agreement of the 
vendee to pay the creditor.

We allow the appeal, set aside the decrees of both the courts 
below and dismiss the plaintiff’s suit with costs in all courts.

Appeal allowed^

B efm  Sir Benry Eichards, Knight, Chief Jmtiee, and Mr. Justice Tudbatl. 
MAHIDEO PRASAD a n d  oTHJaRS ; ( D e e 'e k d a n t b )  «). JAGAR DBG GIR

( P r , A n m ? F )  a n d  SDNDA.R OHAUDHAUI a n d  o t h b b h  ( D e F e n d a h t s ). •

JPre-einpiion--Wajib-ul-arz-~Ownera of resumed viuafi land—Gosharers,
Held that tlxo ovmers oi a plot oi resumed w iafi  land assassed to 

revenue separately from the rest of the village, wbioh constituted one 10 
anm mahal, was not a co-sharer with the owners of tha mahsU, so as to give him 
a right of pi'Q-empiioa on sale of the mahal, uudsr tha terms of the wajib-ul- 
arz which declared a right of pra-emption to exist, on a sale by a co-sharer, in 
favout of other co-sharers in. the village.

EalUan Mai v. Ma4an Mohan (l)j Narain Das v. Bam Saran Das (2), 
Maghunath Prasad v. Kanhaya Lai (J), Ahmad Ali v. Ni ĵam-un-mssa (4) and 
Satiu Lai v, JBhola Nath (5) referred to. Ijfarain Frasad v. Munna Lai 6̂) not 
followed,

The facts of this case are fully stated in the judgement of the 
Court.

The Hon’ble Dr. Bundar Lai, Munshi Gulzari Lai and Muiishi 
Lakshmi Narain, for the appellants.

The Hon’ble Dr. Tej Bahadur Sapru, Dr. Smertdra Nath 
Serii Munshi ffarnandan Prasad and Maulvi Iqhal Ahmad, fov 
the respondents.

Riohaeds, O.J., and Tudball, J. .-—This is defendant vendee’s 
appeal arising out of a pre-emption suit based on village custom,, 
which has been decreed by the court below. The last four pleas 
in the memorandum of appeal have not been pressed. The first 
three grounds of appeal raise only one question, viz. whether 
under the custom of pre-emption prevailing in. the village of 
Amwa Siagh, the plaintiff has any righli at all to pre-empt the 
property in suit.

® Pirst Appeal Iv'o, 275 of 1914, from a decree of MuhamnitVd Husain, 
Suhotdinata Judge of Ghazipur, dated the j;4th of June, 1914.

(1) (1895) I. L. R., 17 All., 447. (4) (1905) 2 A. D. J., 145.
(2) (1898) I. L. B., 20 AIL, 419. (§) (1913) 19 ladian Oases, 119
(S) W eedy Notes, 1902, p. 68. (6) (1908) I. L. R., 80 All., 32f),


