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was divided and no progperty outside the village was taken and
divided, and, thirdly, the Revenue Court could divide also the
groves situate in the village. Laute Ram’s case is therefore not
in point and does nof help the respondents. The case of Dharam
Singh v. Rom Dinl Singh (1) is in point and supports the view
of the law I have taken. In my judgement the provisious of
section 283, clause (%), of Ach No. TIT of 1901 do not govern the
present case. '

By 88 CoURrtT :—The order of the Court is that the decree of
the learncd Judge of this Court is seb aside and the decree of the
lower appellate conrt is restored with costs in all courts.

Appeal allowed,

APPELLATE CIVIL.

Beforc 8ir Henry Biokards, Knight, Chicf Justice, and Mr. Justice Muhammad
Bafig. .
GUR DAYAZ, SINGH axp orerrs (DEFENDANTS) . KARAM SINGH
AND ANOTHER {PLAINTIFFR). #

Act No. IV of 1882 {Transfsr of Property Act), section 55 (4} (3)—~8ale—~ Vendor'a

Hen—Lien not enforesable against subsequent purokaser without notiee.

The vendor’s lien for unpaid purchase money provided for by section 55 {4}
D) of the Transfer of Proparty Act, 1882, ocannot be enforcod mgainst the
property in the hands of subsequent transferces for value without notice of the
lien. Webb v. Macpherson |2) distinguished.

THE facts of this case were, shortly, as fo'lows :—

On the 28th of August, 1803, the pluintiffs sold certain property
to one Gur Dayal, who is the first appcllant in this suit for
Rs, 250.  The vendors received Rs. 90 in cosh and lefs Rs. 160
with the vendee for payment to their crediters, Gur Dayal did
not pay any of the creditors, hut sold the property to one
Kundan, who in turn transferred it to the defendants Nos. 4
and 51 . Tlhg creditors of the plaintiffs recovered their money f{rom
the plaintiffs, who thereupon brought the present suit against
Gur Dayal and his transferces for recovery of the money., The

* second Appenl Mo 534 of 1914, from a decres of Abdul Hasan, Bubordinate
Judge of Sakaranprr, dated the 27th of Jenuary, 1914, wodifying a deoree of
Priya Charan Agarwal, Munsif of Saharanpur, dated the 20th of January, 1912.

(17 (1914) 12 A L. 7., 11¢6, (3) (1503) 1, ._B., 81 Cale., 57,
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court below decreed the suit, holding the money to be a charge on
the property. The defeudants appealed to the Hi gh Court,

Mr. Nihal Chand, for the appellants :~-

There is no charge on the property, which is in the hands
of a purchaser for value and in good faith. The charge referred
to in seetion 55 (4) (6/is only a lien which exzists only between

the vendor and the first vendee, but as soon as the first vendee
sells the property to purchasersin good faith and for valuable
consideration the charge is gone. Ia this cuse the subsequent
transferees cannot he said to have notice of the charge. It
was about six years after the first sale that Kundan purchased
the property, and he was nob bound to make inquiry, after sach
a long time, as to the existence of the charge about non.-payment
of the balance of the price. The suit ought therefore to have
been dismissed.

The Hon’ble Mr. dbdul Raoof, for the respondent :—

The purchasers had notice from Gur Dayal's sale-deed of the
existence of the seller’s charge, and it lay on them to ascertain
whether or not it had been satisfied. If the charge once
existed, it continued to exist so long as it was not satisfied,
If it existed in the hands of the first purchaser, it existed
when the property was in the hands of subsequent transfe-
vees, Notice is defired in section 8 of the Transfer of Pro-
perty Act. In the present case the purchaser was bound to
make inquiry. The charge here is created by section 55 (4) (b)
and the property remains burdened as under a charge created by
act of parties. There is no difference between the two. Maina
v. Bachehi (1), Meghraj Vaish v. Abdullal Khan (2), Waebb v.
Macpherson 3).

Mr. Nihal Chand, was not heard in reply.

Ricaarps, C. J, and Mumammap Rarviq, J.:—This appeal
arises out of a suit in which the plaintiffs seek to recover a sum
of Rs. 476 principal and RBs. 83 interest, in all Rs. 559, against all
the defendants, and in default, that certain property should be
sold, The facts of the case were somewhat complicated, but for
the purpose of the questions of law which we have to decide it is

(1) (1906) 8 A, L, J., 851, (2) (1914) 12 A, L. J., 1034,

(3} (1903) L L. R, 81 Qale:, 57,
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not necessary to go with great detail into them. On the 28th of
August, 1908, the plaintiffs sold cortain property to Gur Dayal.
This property was sold in consideration of Rs. 250. In the detail
of consideration it is stated that the vendor has received Rs. 90
in cash and that he has left Rs. 160 for payment to certain
ercditors of the vendor. 'We may mention that the nature of the
debt which was to be pald was a simple contract debt and not a
mortgage debt. As & matter of fact the purchaser did not pay
the creditors of the vendor. His alleged reason for not deing so
was that he didnot get possession of part of the property sold, and
there certainly was a dispute about the matter. The vendor’s
title was by no means perfect. Oa the Ist of April, 1909, Gur
Dayal sold the property (together with other property) to. one
Kundan. Kundan on the 27th of April, of 1909, resold the property
to Jiwan Singh and Kapur Singh, the defendants 5 and 6. It will
thus appear that neither Gur Dayal nor Kundan have any longer
any interest in the property. The plaintiffs allege, that in
conseguence of the failure of Gur Dayal to pay Rs. 160 left in his
hand,s suit was brought against them by the creditors and a decree
was obtained againgt them and the appellants had to pay Rs. 890,
Their present claim is made up of this sum together with interest
and costs, The contention in favour of the plaintiffs is that
under section 55, clause (4), of the Transfer of Property Act they
have a charge against the property and that the property in the
hands of defendants 5 and 6 is liable to be sold. The court of
first instance gave the plaintiffs a decree, but only for Rs, 160
together with interest at 6 per cent. The lower appellate court
thought that the plaintiffs were entitled to the full amount which
they had to pay to satisfy the decree and made its decree aceord-
ingly. It seems difficult to understand how, under any cireums-
tances, the property in the hands of defendants 5 and 6 could have
been made liable for aunything more than the amount of the
Rs. 160 together with interest thereon, Section 55, clause (4), of
the Transfer of Property Act provides that the seller is entitled
where the ownership of the property has passed to the buyer
before payment of the whole of the purchase-money to a charge
upon the property in the hands of the buyer for the amount of
the purchase-money or any part thereof remaining unpaid and
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for interest on such amount or part. Apart from authority, it
seems difficult to treat the words *“in the hands of the buyer” as
mere surplusage. A vendor's charge for unpaid purchase-money
is obviously one which in all cases ought to (and in most cases
would) be promptly enforced. The broad contention of the plaintiffs
is that the charge can be enforced against all subsequent transfe
rees quite irrespective of notice. If this contention be correct
every purchaser of immovable propersy buys with the possibility of
there being a charge on the property in respect of every previous
transfer; which would mean that no purchaser is safe and the
door would be opened to any amount of fraudulent claims. The
vespondents rely on the case of Webb v. Mecpherson (1). The
facts in that case were very peculiar and very different from the
facts in the present case. By an indenture, dated July 17th,
1892, one Lloyd conveyed certain property to one Tucker. The
consideration was Rs. 81,210, of which Rs. 30,000 was paid in cash
and the balance of Bs. 51,210 was to be secured by the formal
undertaking of the purchaser. The indenture recited that this
“formal -undertaking ” had been executed by the purchaser. The
money was not paid, and Lloyd was allowed to retake possession,
Macpherson subsequently purchased three-fourths of the property
and it was from Lloyd that Macphersongot possession, Macpher -
son thus purchased the property with express notice that Lloyd
had not been paid. Theiwr Lordships no doubt held that Lloyd’s
executors had a charge on the whole property including the porfion
sold to Macpherson. In this connection it must be borne in mind
that the meaning of the words “in the hands of the buyer” in
section 55, sub-section 4, of the Transfer of Property Act were not
considered. The case may fairly be said to be an authority for the
proposition that, notwithstanding the words ““in the hands of the
buyer,” the seller can euforce the charge mentioned in section 55,
sub-section 4, against the property in the hands of a subsequent
purchaser who has notice of the fact that the purchase-money in
the first transfer, or some part of it, bas not been paid, This
would be in accordance with the general principles of equity,
though it is going outside the provisioms of section 55, clause 4,

where their Lordships say we are to look to see the nature of the’

(1) (1908) I T.. R,, 81 Galc., 57.

1918

GUR Davar
Smveu -
v,
Kainim
Binem.



1916

GoUR DAYAL

BINGH
2.

Karax

SmeHE.

258 TEE INDIAN LAW REPORTS, [VOL. XXXVIIL

right. To hold, howevvr, that the charge can be enforced against
subsequens purchasers withoub notice would mean that the court
should treat the words ‘“in the hands of the buyer” as super-
fluous and meaningless and would ia our epinion be exiending the
decisio o in Webb v, Macpnarsow (1iin a manner never intended by
their Lordships, In cur opinion the charge mentioncd in section
55 (4) cannol be enforced against subscquent sransievees for value
without notice.

1t is next contended that the subsequent purchasers in the
present case had ‘‘notice.” This contention is bascd on the
following line of argument: In the sale-dexd of 1903, it is men-
tioncd that Rs, 160 bad been left in the hands of the purchaser
for payment o the creditor of the vendor, therefore it was the duty
of Kundun who made the purchase on the st of April, 1809, to
enquire if his vendor had fulfilled his contract and paid the
creditor. Again it was cqually the duby of defendants 5 and 6,
when the third transfer was made, to esamine the {raunsfer to his
vendor and having done so to ascertain if the Rs 160 had been
paid, Tt is said that not havmg made these inquiries the defen-
dants had constructive notice (see section 3, clause (¢), Transfer
of Property Act). Ia our opinion it cannot be said, in the circums-
tances of the present case, that the transferces in 1909 ¢ wilfully
abstained from an inquiry or search which they ought to have
made.” Io our opinion defendants 5 and 6 did not have notice
of the alleged charge. We have already mentioned that in the
present case the plaintiffs’ contention is based on the fact that it
appears from the deed of transfer that Rs. 160 was left with the
buyer for payment to a ereditor of the seller. In Webb v.
Macpherson,2tpage 73 of the report, their Lordships suy:~“There
is mo doubt, both o principle and authority, that a conveyance or
sele in consideration of a covenant to pay a sury of money in the
future is different from a sale in consideration of money which the.
purchaser covenants topay. The distinstion roay seem fine, but
it is a real distinction, and it is one which, if raade out, might have
had the effect whish the High Court have given to it.” Their
LOI‘dbhlpS then go to deal with the particular - terms of the con-
veyance in the case before them. There is a marked distinetion

between the terms of that conveyance and the present. It
(1) (1903) L. L. R, 81 Cala., 67,
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‘would appear in this case that the agreement was to pay, not the
vendor, but the creditor of the vendor. In Webb v. Mucpherson
the agreement was to pay Lloyd (the vendor) himself. In this
case it was only when the buyer noglected to pay the creditor
and the creditor gob a decree against the seller that the labter
brought or was entitled to bring the present suit. In Abdulla
Beary v. Mammali Beary (1), which was a case very lilke the
present, and in which Webb v. Mucpherson was cited, the Madras

High Court held that the vendor had no charge on the ground thai-

the consideration undischarged by the buyer was an agreement to
pay the creditor and not nupaid purchase-money.

In the case of Meghraj Vaish v. Abduiiah EKhan (2), Mz
Justice SuxnpaR LaL considered that ihe case of Webb v. Mac-
pherson applied and be further considered that there had been a
finding of fact by the lower courts (binding on him in second
appeal) that the subsequent transferee had notice. V

In the case of Tehilram Girdharidas v. Kashibui 8), the sale-
deed recited that the consideration bad becn paid, and the
gourt beld that the vendor could mot enforce a charge against
a subsequent mortgagee without notice. It is true the court
held the vendor estopped and decided the case on that ground.
At page 61, Jmnkins, C. J., says:—“I will assume that the
defendant, under section 55 (4) a scller, has a charge upon
the property transferred not enly in the hands of the buyer, but
also of one who claims under the buyer, and that the decision
in Welb v, Macpherson did not turn on the special circumstances
of that case.” BarcHmLoR,J., says, at page 67— The section gives
the charge over the property ‘inthe hands of the buyer, but for
the purposes of this case we may assume, though the point is by
no means clear, that in Webb v. Muaepherson, it was intended to
decide that the charge was extended to persons claiming through
the buyer”” These remarks by the learned Judges seem to
indicate that they thoughs it doudtful whether their Lordships of
the Privy Council intended to decide in Webb v. Macpherson any
principle outside the fasts and cireumstances of that particular
case,

) (1910} L T.. B, $3 Mad., 446. \2) (1914) 12 A. L. J., 1084,
(3) (1908) 7, T- R., 8 Bom.,, &
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In our opinion the Rs. 160 was not « unpaid purchase-money.”

1916 was
-~ The consideration was Rs. 90 in cash and the agreement of the
Gur Davan .
swap  vendea to pay the creditor.
Binan We allow the appeal, set aside the decrees of both the courts
Smar.  below and dismiss the plaintiff’s suit with costs in all courts.
Appeal allowed.
1916 - ) ) '
January, 29. Bafors Sir Henvy Richards, Endght, Chief Justice, and Mr. Justioe Tudball,

~— MAHADEO PRASAD ixp ovEmrd (DmrEnpawrs) oo JAGAR DEO GIR

(Pramerizr) axp SUNDAR CHAUDHARI AxD ormerg (DrINpAnTa) @

Pre-empiion— Wajib-ul-are—Qunars of resumed muaft land-- Co-sharers.

Held thal the owners of a plot of resumed muafl land assassed to
ravenue separately from the rest of the village, which constituted one 16
anna mahal, was not a co-sharer with the owners of the mahal, so as to give him
& right of pra.empbion on sale of the mahal, under the torms of the wajib-ul-
arz which declared a right of pre-emption to exiat, on a sale by a co-shw'ar, in
favour of other co-shavers in the village.

Eollian Melv. Madan Mohan (1), Narain Das v. Ram Saran Das (2),
RBaghunath Prasad v. Xarhaya Lal (3), Ahmad Ali v. Najam-un-nissa (4) and
Battu Lal v, Bhola Naih (5)veferred to. Narain Prasad v. Munna Lal () nob
followed,

Tax facts of this case are fully stated in the judgement of the
Court,

The Hon'ble Dr, Sundar Lal, Munshi Gulzeri Lal and Munshi
Lakshmi Narain, for the appellants.

The Hon'ble Dr. T¢j Bohadur Sapru, Dr. Surendroa Nath
Sen, Munshi Harnandan Prasad and Maulvi Igbal Ahmad, for
the respondents.

Ricuarps, C.J., and TvoBaLL, J, :—This iy defendant vendee's
appeal arising out of a pre-emption suit based on village custom,.
which has been decreed by the cours below. The last four pleas
in the memorardum of appesl have not been pressed. Thoe first
three grounds of appeal raise only one question, viz. whether
under the eustom of pre-emption provailing in the village of
Amwa § Siogh, the plaintiff has any right at all to pre-empt the
property in suit.

% Itirst Appeal No. 275 of 1914, from g dscres of Mubammad Fiusain,
Subordinate Judge of Ghasipur, dated the 24th of June, 1914,
(1) (1893) I L. R, 17 AL, 447, (4) (1905) S A. T 7., 145.
(2) (189?) L. L. R, 20 AlLL, 419. (8) (1913) 19 Indian Cases, 119
(8) Weexly Notes, 1902, p. 8. (6) (1208) 1. I.. R., 80 All, 329,



