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law of Scotland I am bound to say that it docs not appear to me
to be found on any principle of justice or equity, or even of public
». policy, which justifies its extension to the jurisprudence of other
Com:l;gfon op countries.” It issomewhat doabtful whether the doctrine of
BE}I;:I:; Merryweather v. Niman (1) should be applied to India, but it is
certain that it will not be extended (see the remarks of the other
noble Lords who decided Palmer’s case). In our opinion,
however, the question hardly ariges in the present case, because
the Rs. §,000 odd, which according to the compromise deeree the
defendants had to pay in no way represented a decree for damages
against tovt-feasors. It was a sum of money which the defendants
to the suit agreed (as part of the compromise) ‘to pay, altogether
irrespective of any tort they might have committed. Thore can
be no doubt that the decree-holder was entitled to get the decretal
amount from all or any of the judgement-debtors. Nodoubt there
might have been some equities between the judgement-debtors
inter se, bub primd facie if any one of the judgement-debtors paid
the entire amount he was entitled to contribution against the
others, unless the latter pleaded and proved special circumstances
which would render it inequitable that they should contribute
to the satisfaction of the decree. In the present case the defen-
dants neither pleaded or proved any such circumstances, and we
think the courts below were bound to apply the general rule as
to contribution. We allow the appeal, set aside the decrees of-
both the courts below and grant the plaintiffs a deeree as claimed
with interest at one percent. per mensem. Future interest will be
at the rate of six per cent per annum. The appellants will have
their costs in all courts.
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Appeal allowed.
Befora Mr. Jusiics Piggott and Mr. Jusiice Walsh.
PIARI LAL (ParizioNsr) v. HANIF-UN-NISSA BIBI AND ANOTHES
(OepposiTE PARTIER)®
Civil Procedurs Code (1908), sestion 14d—Huwecution of decrsg—Dacrea
reversed of appeal—Bond fide auction purchaser under original decrege=
Rastitution.
Restitution eanuot be obtained under section 144 of the Code of Givil Proge-
dure as against a bond fide purchaser for value ab an auction sale held by a
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* First Appeal No. 172 0£ 1914, from & decres of Shamg-ud-din Kban, Addi-
tional Bubordinate Judge of Aligarh, dated the 8ist of Maroh, 1914.

(1} (1799) & T. R,, 166."
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court which had jurisdiction to bold the same. Rewa Mahion v, Ram Kishen
Singh (1), Zain.ul-cbdin Ehan v. Muhammad Asghar Al Khan (2) and
Abbas Busain Khar v, Dilband Begam (3) referred to.

TaE facts of this case were as follows :—

Musammat Faiz-un-nissa filed a suit against Musammat Hanif-
un-nissa, Bashir-un-nissa and Mubammad Ibrahim Ali Khan and
others for a declaration that the sale-deed, dated the 27th of Sep-
tember, 1889, executed by ler in favour of the defendants was
null and void. She prayed for possession also. On the 5th of
November, 1902, the suit was dismissed by the Subordinate Judge
of Aligarh, but was decreed by the High Court on the 17th of April,
1905. The decree-holder sold this decree to Bansidhar on the 22nd
of November, 1905, for Rs, 40,000. He executed the decree and
recovered several items by the sale of different porsions of the
property and certain sums were paid up by the judgement-debtors
themselves. The defendants appealed, and their Lordships of the
Privy Council setting aside thav decree, remanded the suif,
and thereupon, on the 8th of May, 1912, the High Court dismissed
the suit, confirming the decree of the Subordinate Judge of the
5th of November, 1902,

The defendants Hanif-unmnissa and Bashir-un-nissa thereupon
applied for execution of the decree of the 8th of May, 1912, claiming
restoration of the money paid by them and of their property sold
away. They made the auction-purchasers and Bansidhar’s sureties
also parties to the proceeding. Twelve objections were filed by
Bansidhar, the sureties and the purchasers.

The court of first instance disallowed the objections,

This was an appeal by the purchaser at auction sale of part
_ of the property the subject of the original sale-deed.

Mr. B. E. O’Conor, for the appellant.

Dr. 8. M. Suliman, for the respondents.

At the first hearing the following issues were referred by the
Court. :

(1) Was Lala Piari Lal the real auction purchaser or a
bemamidar for Lala Bansidhar ?

(2) Was Girwar Prasad the real auction-purchaser of the
property in question or did he purchase nominally for his own

(1) (1886) L. L. R., 14 Cale, 13. (2) (1887) 1. L. R, 10 All, 166,
(8) (1913) 16 Qudh Cases, 235,
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benefit and in reality with the intention of passing the property on
to the decree-holder Bansidhar and was the transfer by Girwar
Prasad in favour of Lekhraj in reality a transfer in favour of
Bansidhar ?

On receipt of the findings the judgement of the Court was
delivered by

Pracorr and WaLss, JJ.:—The finding on the issues remit-
ted by us in our order of the 29th of May, 1915, is in favour of
the appellant. We must now take the facts to be substantially
these :—Certain property was pub up for sale in the execution of a
decree by one Bansidhar, who was a {ransferee of that decree,
As regards the particular property in question in this appeal, it
was purchased ab auction by the appsllant Lala Piari Lzl On
the findings now reliurned, which have not been seriously assailed
in argument before us, and which we must accept upon the
evidence, we hold that Lala Piari Lal was a bond fide auction-
purchaser for valus. The decree under execution at the instance
of Bansidhar has been reversed on appeal, and the question before
us is whether the judgement-debtors can obtain restitution, not
merely as against Bansidhar himself (this they have already
obtained) but against Lala Piari Ial. We have been referred
to a large number of authorities on this point, but itreally seems
unnecessary to go beyond the two decisions of their Lordships
of the Privy Council, in Rewa Mahton v. Rum Kishen Singh (1)
and Zain-wl-addin Khan v. Muhammad Asghar Ali Khan
(2). The precise question now in issue was argued out before a
Bench of the Judicial Commissioner’s Court at Lucknow of which
one of us was ab the time a member. The case is that of Mazhat
ud-dauly Abbas Huswin Khan v. Dilband Begam (3). Numer-
ous authoritios are there referred to, and the conclusion arrived
at is that restitution cannot be obtained under section 144 of the
Code of Civil Procedure as against a bond fide purchaser for value
at an auction sale held by a court which had jurisdietion to hold
the same. This appeal must therefore succeed. We set aside the
order of the court below aud direct that the appellant be restored
to possession of the property whick has been made over to the

(1) (1888) L. L. R, 14 Clo,, 18. (3) (1887) L L. R., 10 All, 166.

(8) (1918) 16 Oudh Gases, 235,
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respondents under the order appealed from,
get her costs in both courts,

Appeal allowed,

o cemcc——

FULL BENCH.

P tresatatna mrat S
Before Sir Henry Richards, Knight, Chisf Justies 3, Justice Tudball,
and 2r. Justice, Muhaminad Rafiq.

SHAMBHU SINGH (Fraintirr) . DALJIT SINGH AND OTHERS

(DureNDANTB).*
Aot (Localy No. IIT of 1201 {United Frovincss Lond Ravenue Act), seelfon 233,
clause (k)==Civil and Revénue Courte—Jurisdiciionw Partition—Land
of a third party alleged fo dgwrongly included in a paiu formed by im.
perfect partiiion—Suil for recovery of possession in Civil Court.

Where land belonging to one palfi wae, appavently by mistake and withoud
notice to the person who claimed to be therightful owner theveof, included in
another patéé and made thoe subject of am imperfect partition, it was held that
the person who claimed fo bs the owner of the land so dealt with was not
debarred by section 233 (k) of the United Provinces Liand Revenue Act, 1901,
from suing in the Civil Court to have his right to the land declared and to
recover possession thereof, Mukammad § Sadig v. Laute Bamil} distin-
guished, ’ .

Quare whether section 233 (k) of the United Provinces Land Revenus Act,
1901, applies at all to an imperfect partition.

THIS was an appeal under section 10 of the Letters Patent from
a judgement of a single Judge of the Court. The facts of the

case are set forth in the judgement under appeal, which was as
follows :— "

 The guestion for determination in this appeal is whether this snit was
barred by the provisions of sections 233 (k) of the United Provinces Tand
Rovenue Acth, Tocal Act No. 11T of 1901, According to that section the Civil
Court is debarred from taking cognizance of any suit with regard to partition
or union of mahals, The section itself is drawn up in broad terms and it
has been applied broadly by this Court ever sinee the Full Benoh decision in
Muhammad Sadig v. Laute Raws (1). ‘That decision wss. under the former
Tand Revenue Act No. XIX of 1873, the wording of which difiered somewhat.
The provisions of seetion 233'(%) as they now sband, wers considered by two
Judges of this Court in Irachman Das v. Hanuman Prasad (2). 1 understand
that ruling as laying down the broad principle that where there has been
g partition of u certain mahal by a Revenue Coutt, resuliingina certain
. distribution of the lands of that mahsl being efiected, if amny error has been

% Appeal No, 94 of 1915, under section 10 of the Letters Patent.
(1) (1901) L L. R, 28 AlL, 201 (2} (1910) T, L. B., 83°All, 468,

The appellant will
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