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Bofore Sir Hemry Richards, Enight, Chief Justice, and My, Justice Mulommad

Rafig.
BAJRANGI LAL {Drreyoint) v, GHURA RATL (PramsTirr).*

Suit for cancellation of document—8ale desd— Alleged illegality of transaction—
Sale by ong deed of fzed-rate and oecupancy holdings.

The plaintiff by one and the same sale-dead purported to tramsfer (1) a
fixed rate holding and (2) part of an cccupancy holding IHeld that he was
not entitled to a decree setting aside the sale-decd morely beeause part of
the property covered by it was by law not transferable.

THr facts of this case, so far as the purposes of this report
are ¢oncerned, were as follows:—

The plaintitf purported to transfer to the defendant Bapangl
Lal by onc and the same sale-deed, first, a cer tain fixed-rate
holding and, secondly, part of an occupancy holding, He subse-
quently sued to have this sale-deed cancelled upon the ground
that it had been obtained from him by fraud and misrepresenta-
tion on the part of the vendee, and also that it was void hecause

it included a transfer of part of an occupancy holding,

The court of first instance found that the sale-deed had been
executed for good consideration and that there wasmno fraud.
Tt, however, declared the sale-deed void because it included a
transfer of a portion of an occupancy holding, and this decision
was upheld on appeal by the District Judge, The defendant
vendee appealed to the High Court. '

The Hon'ble Dr. Sundar Lal and the Hon’ble Dr, T
Bahadur Saprw, for the appellant,

Babu Sital Prasad Ghosh, for the respondent.

RicmarDs, C. J,, and MusaMMaAD RAFIQ, J. :—This appeal is
copnected with Second Appeals Nos. 1354 of 1914 and 1511 of
1914, The suit out of which the appeals arisec was brought by

Ghura Bai against Lala Bajrangi Lal and Chatarpati Ojha. The

plaintiff alleged that defendant No, 1 had fraudulently obtained
from him & sale-deed on misrepresentation. He also alleged that
the sale-dced was void because itincluded a transfor of parb of
an occupaney holding. As against defendant No. 2 he claimed
to have a mortgage-deed set aside on the ground that it was a
* Second Appeal No, 1352 of 1914, from a decree of Ram Prasad, District

Judge of Ghazipur, dated the. 23rd of July, 1914, confirming a decreo of

Mubammad Husain, Bubordinate Judge of Ghazipur, dated the 50th of Aprﬂ,
1914,
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mortgage of an oceupancy holding which was void by law. He
claimed accordingly that the sale-deed and the mortgage-deed
might be declared void. Alternative relief was claimed that
if for any reason the two documents should be held to be genuine,
then he should get Rs. 1,600, part of the consideration which
was not paid. The present appeal is the appeal of the defendant
No. 1. Second Appeal No. 1354 of 1914 is an appeal by the same
defendant on the question of costs. The third appeal is that of
defendant No. 2 who complains that'the court below has not decided
whether or not he should get back the Rs, 400, which healleges he
paid as consideration for the mortgage.

The cours of first instance has found many of the issues in
favour of defendant No, 1. In his case that court found that the
sale-deed was duly executed for good consideration and that there
was no frand. I, however, declared the sale-deed void because it
included a transfer of a portion of an occupancy holding., As
against defendant No. 2 it held that the mortgage of an occupancy
holding was bad in law, and (apparently) that the Rs. 400 was
not paid.
~ The lower appellate court held that the mortyage in favour of
defendant:No. 2 was void. It also deeided a question of costs the
correctness of which decision depends on the ultimate result of
the case. It also held that defendant No. 2 was pot entitled to
get back the Rs. 400, he alleged he paid. All other questions

were left undecided.
The eourt of first instance decreed that the sale-desd, dated the

20th of January, 1914, executed infavour of Bajrangi Lal was void,

and the learned Judge upheld this part of decree of the first coury

on the ground that the plaintiff had in the same deed purported to
sell part of his oceupancy holding. The decision is based on the
‘provisions of sections 23 and 24 of the Indian Contract Act, Section
23 provides that every agreement of which the object or consider-
ation is unlawful is void. Section 24 providesthat if any part of a
single consideration for one or more objects or any part of any

one of several considerations for a single object is unlawful the

agreement is void. The contention is that under the provisions ot
the Tenancy Act an occupancy tenant is prohibited from transfer-
ring his occupancy holding. Tt is said that because the sale-deed
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ineluded the transfer of part of an oecupancy holding the contrach
was void and thercfore the plaintiff was entitled to the decree he
sought. In considering the force of the contention we must bear
in mind that we are not dealing with a case in which the court is
asked to decree spacific performances or even to enforce & contract,
We must deal with the question without any regard to the
allegations of fraud or of non-payment of the consideration. We
must assume that the plaintiff comes into court admitting that he
duly exscuted the deed of trunsfer after receiving the consideration
and contending that the mere fact that the deed purported to
transfer an occupancy holding as well as a fixed rate holding
entitles him to the declaration. We think it is clear that the
plaintiff is not entitled to a decree declaring the transfer of the
fixed rate holding void unless he would have been entitled to a
decree for possession of the fixed rate holding if the transferee
had obtained possession after the transfer. 'Let us suppose that
after the transfer the transferce had entered infb possession by
receiving profits, collecting rents from the sub-tenants or any other
legal way and the transferor had brought a suit for ejectment.
Could such a suit be successful 2 The plaintiff’s case would be:—
“I have received the money I bargained for. I executed a deed
of transfer sufficient in law to pass my interest in the fixed rate
holding, but because I myself purported at the same time to trans-
for other property which I could not transfer, the transfer of the
interest in the fived rate holding is also invalid and I can get
the holding back.” It may here not be out of place to refer to
certain provisions of the Transfer of Property Act. By section 5
the expression ¢ transfer of property” is defined as “an act by
which a living person conveys property in present or in future
to one or more living persons or to himself and onc or more living
persons.” 'The expression “to transfer property ” means to
perform such an act. Section 8 is as follows :—¢ Unless a
different intention is expressed or necessarily implied a transfer
of property passes forthwith to the transferee all the interest
which the transferor is then capable of passing in the properiy
and the legal incideuts thereof.” By section 54 “Sale *is defined
bo be a ¢ transfer of ownership in exchange for a price paid or
promised or part paid and part promised,” By the same section
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it is enacted that a contract for the sale of immovable property
is a contract that a sale of such property shall take place on terms
settled between the parties. “It does not of itself create any
Inferost in or charge on such property.” It thus appears that a
contract for sale is ome thing and a deed of transfer another and
it does not necessarily follow that beeause the contrach was

unenforceable that the transfer is void. In the case we have

supposed the transferor would have got all that he bargained for,
and every part of the consideration passing from the transferee
to the transferor the transfer of the interest in the fixed rate
holding was porfectly legal. 1t may be urged that an occupancy
tenant who ezecutes a transfer of his interest can, notwithstand-
ing the transfer, rezover the holding. This is so, but the reason
is, ‘not because the contract was illegal, but because it was an
interest which the traunsferor, by the express words of the Tenancy
Act, was not capable of passing (see section 8 of the Transfer of
Property Act and seetion 21 of the Tenancy Act). In the case
of the interest in the fixed rate holding the transferor was capable
of passing the interest, and the effect of the deed of transfer was
to vest the interest in the transferee. Suppose that in pursuance
of a contract for the sale of an interest in a fixed rate holding
and of the interest in an ozcupancy holding for a lump sum of
Rs, 1,000 the contract was completed by two separate deeds, one
being a transfer of the interest in the fized rate holding and the
other a deed purporting to transfer the other interest, The
contract would have been exactly the same, carried out and
completed by two deeds instead of one, Could the transferor
succeed in a suit in which he asked to have the deed of transfer
of the fixed rate interest declared void and delivered up to be
cancelled? It seems contrary to justice that the plaintiff should
be allowed to set up the illegality of his own contract as a ground
for defeating a valid transfer. It scems a violation of the well-
known maxin ey fwrpi cousw mon oritwr actio. By section 1
of the Infants’ Relief Act, 1874, “all contracts whether by speciality
~or by simple contract henceforth entered into for the repayment
of money lent or to be lent or for goods supplied or to be
supplied (other than contracts for necessaries) and all accounts
stated with infants shall be absolutely void.” In the cass of
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Valentini v. Canali (1) the plaintiff, an infant, agreed with the
defendant to become tenant of a house and to pay a certain sum for
the forniturc. The plaintiff paid part of the. sum in cash and
gave a promissory note for the balance. The contract was aet aside
and the promissory note was ordered to be cancelled, but it was
held that the plaintiff could not recover back the money he had
paid after he had enjoyed the use of the furniture. In Kearley v.
1homson (2) it was held that where money was paid under an
illegal contract which had been pariially earried into effect the
money could not be recovered. Fry, L. J., quotes the words of
the Lord Chief Justice in Collins v. Blantern (3) :=~ Whoever
13 a party to an ulawful contract, if he hath once paid the money
stipulated to be paid in pursuance thercof he shall not have the
help of the court to fetch it back again. Youshall not have a
right of action when you come into a court of justico in this
unclean manner to recover it back.” ‘

There is the maxim in pari delicio potior est conditio possi-
dentis. In Broom’s Legal Maxims the learned author says:—
« Upon the whole, then, it seems that the true test for determining
whether or not the objection that the plaintiff and defendant
were in pari delicto can be sustained is by considering whether
the plaintiff can make out his case otherwise than through the
medium and by aid of the illegal transaction to which he himgelf
was a party.” In the present case, on the assumption that there
was no fraud, it is only by proving and relying on the illegality
of his own countract that the plaintiff can hope to  succeed. In
our opinion, in the absence of fraud, the plaintiff was not entifled
to set aside the transfer of the fixed rate holding and the view
taken by the learned Judge was not correct.

We have mentioned that the court below has held that defen-
dant No. 2 was not: entitled to get back the Rs. 400 he alleged he
paid. The court hasuot decided the question whether defendant
No. 2 paid this sum. Nor has it decided the question whether
defendant No. 2 got possession of the occupancy holding mortgaged
to him or whether the mortgage was obtained by fraud, We
may mention that, if defendant No, 2 got possession, the plaintiff

{1) (1989) L. R, 24 Q. B. D,, 166. (2) (1890) L. R., 24 Q, B. D,, 742,
e (3) (1767) & Wilson, 341 1 8m. L. Q. 13tk Ed,, 412,
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should have sued for possession and not merely for a declaration,
In our opinion the case must be remanded.

We allow the appeal, set aside the decree of the lower appellate
court and remand the case tnthat court with directions to re-admit
the appeal upon its original number on the file and proceed to
hear and determine the same according to law. Costs here and
heretofore will be costs in the canse.

Appeal decreed and cause remanded.

Bsfare Sir Henry Rwhavd:, Knight, Chisf Justice, and Mr, Justice
Muhammad Rafiq,
NIHAL SINGH awp orarns (Poammirrs . THE COLLECIOR OF
BULANDSHAMR aXD ANOTHER {DEFENDANRTE)E,
Contribution—Compromise—Cluim by party to a compromise alleging payment
by himself of money for payment of which he and othars were jointly linblpem

Joint tori-feasors.

A Hindu widow, the owner of comsiderable property, brought = suik
against her four brothers as managers of her estate for the profits of the
estate to a considerable amount. One of the brothers had prsviously brought a
suit against her foradeclaration that she bad adopted hism son. These suits
were compromifed, and the compromise wag made a decree of eourt, Amongst
the sonditions of the compromiss was ons to the effect thatb the brothers should
pay back a certain sum of money belonging to their sister’s estate which had
been gollected and misappropriated by them,

Held, on suib by one of the brothers who alleged that he had paid the
whole sum and asked for contribution, that the rule laid down in Merryweather
v. Nizan (1) that there was no right of congribution amongst joint tort-feasors
did not apply to this case when the claim was based on the terms of a com-
promise, and guare whether the rule shduld be applied in India at all. Palmer
v. Wick and Pultengytown Steam Shipping Company, Limited (2) referred to,

TuE facts of this case were as follows i~
Thakur Umrao Siagh had four sons and a daughter. The
daughter was married into a family “possessed of considerable
property. On the death of the husband of the daughter the father
became the guardian of the property of the daughter. On
the death of Umrao Singh one of his sons, Rao Girraj Singh,

brought a suit against his sister, alleging that she had adopted

* Secon& Appeal  No. 15_19 of 1914, from a decree of C. M. Collett, First

additional Judge of Aligarh, dated the 16th of May, 1914, confirming a deores of
' Shamsuddin Ehan, First Additional Subordinate Judge of Aligath, dated the .

5th of March, 1914,
(1) (1799) 8 T. B., 186: (2) (1894) A. C., 318.

33

1918
—
BasraxGI
Larn

v.
Guura Rt

118
February, 10,



