
Before Sir Eeni'V Richards, Knight, Chief Justice, and Mr. JusticelOlfi Muhmimad Itafiq.
Februa i y, 7. HU BAIN a n d  o th e e h  (D h fe h d a s t s )  v- H AKIM -ULLAH, (P la in t ip p )

AHD MUHAMMAD SIDDIQ an d  o t h e e s  (D e i ’BNDa n t s ) .*
Construction of document—Covenant in sale deed that vendee would ■pay rwmm  

dm on other land of the vendor~-Land suhsequmthj transferred—Eegulation 
No. XXXI of 1803, section 6,
In 1884 one Altsf Husain eold certain Jand io the predecessor of the 

defendants and reserved some land for himself. Tho sale-dead contained a 
covenant to the eiJoct that the vendee would pay the Government revenue not 
only for the land purchased by him but also for the land reserved by the vendor 
for himself. The vendor subsequently sold the reserved land io the plaintiS, 
who, when the representativoa of the original vendee refused to pay the Gov" 
ernment Eevenue, paid it himself and sued to recover from them the amount so 
paid tvhioh the plaintiff had to pay owing to the defendants’ refusal to pay, 

Eeld (1) that the agteement was void under Begulation X X X I of 1803 
■whish was in force In 1884 and (2) that ia any oase the covenant was a personal 
ona and the plaintifi had no right to sue in respect of its breach. Sa/iib AH y, 
Suhhan A.H (1), Sri Thahurji Maharaj v, Lachmi Narain (2) and Bam Qohind 
V. Sri Thakurji Mdharaj (3) referred to.

T his was a suit to recover a sum of money paid as Government 
revenue under the following circumstances. According to the 
plaintiff one Altaf Husain, in the year 1884> sold certain land to 
the xjredecessor in title of the defendants, who covenanted that 
he -would pay the Government revenue which might from time to 
time be due upon certain other land of the vendor which lie did 
not sell. Subsequently the plaintiff purchased the land in respect 
of which the said covenant was made. He asked the defendants, 
according to their covenant, to pay the revenue due in respect of 
the said land, but they refused to do so. The plaintiff then paid 
it himself and brought the present suit. The courts below decreed 
the claim. The defendants appealed to the High Court.

The Hon’ble Mr. Abdul Maoof, for the appcllantfs.
Mr. S. A, JSaidar, for the respondent.
R ic h a r d s ,  C. J., and M u h a m m a d  R a f i q ,  J. This appeal 

arises out of a suit in which the plaintiff alleges that one Altaf 
Husain had sold certain property to the predecessor of the
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• Second Appeal No. I9l7 of 1914, from a dccrca of H. E . Holme, Dietriot 
Jniga of Aligarh, dated the 4th, of Soptembor, 1914, confirming a deore® of 
Suahil Ohandra Banevji, Additional Subordinate Judge of Aligarh, dated the 
2nd of September, 1913.

(1) (1^98) I, li, R „ 21 A ll , 12. (2) (lOlS) 11 A. L. J., 212,
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A l i B u i i i k
¥.

HAKIlt-OL-
EiiH.

defendants, reserving to himself 10 bighas, that in the sa1@-de@d 
Inayab Husain, the vendee, covenanted that he would pay the Got- 
ernment revenue not only of the land he jonrcliased but also of the 
ten bighas -which the vendor reserved. The plaintiff says that 
Alfcaf Husain subsequently sold to him the ten bighas reserved, 
that the defendants recently refused to pay the Government 
revenue on the ten bighas ; that he had to pay it himself under 
protests and that be now brings the suit to recover the amount 
which he has paid to Government. The courts below have 
decreed the plaintiff's claim. Two objections are taken on appeal, 
First, that on the authority of Sahib AU r. Subhan AU (1), 
which was followed by another Bench of this Court in Second 
Appeal No. 275 of 1910, decided on the 8th of December, 1910, tha 
agreement was void under Regulation X X X I of 1803, and, secondly, 
that the agreement does not give any right to the plaintiff to 
enforce it against the defendants. We find ifc impossible to distin­
guish the circumstances of the present case in principle from 
those in the authorities cited. It is true that the regulation has 
been repealed, but it was in force in 1884, when the sale to 
Inayat Husain was made. With regard to the agreement, we 
may mention that the covenant was a covenant that the ten 
bighas reserved should always remain free of revenue with the 
vendor. No mention is made in the sale-deed of the transferees 
or even of the heirs of Altaf Husain, the vendor. The covenant 
was a personal covenant, and it is difficult to see how the present 
plaintiff has any right to sue for a breach of a personal covenant 
which was entered into between his vendor and the predecessor 
in title of the defendants. On this part of the case the appellasts 
rely on the case of Bri Thalcurji Maharaj v. Lachmi Ndrain
(2), and also on the case of Ram Gohind v. Sri Thak irji Maha- 
raj (3). In both these cases the circumstances were very similar. 
We think that the appeal has force, but under the circumatanoes 
we think the parties should pay their own costs in all courts. We 
accordingly allow the appeal, set aside the decrees of both th©' 
courts below, and dismiss the plaintiff’d suit, and direct that the 
parties pay their own costa in all courts.

Appeal allowed.
(1 ) (189S) I .  h ,  R ., 2 i  A l l ,  12. (2 ) (19 13) 11 A . L .  J . ,  212.

(3) (1913) 11 A. L. J., 231.
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