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Bafore My, Justics Norris and Mr, Justics Beverley.
BHIM. BINGH (PrAmiFr) v. SARWAN SINGH (DEFENDANT).®
uls in. eveoution of decres—-Failure by purchaser to maks the deposit re-
quired by 8, 808 of the Civil Procedure Code— Material frreqularity in
eonducting sale~—Qivil Procedure Coda (Aot XIV of 1882), ss. 244, 306,
808, 811 and 312,

Failure on the part of the person declared to be the purchager st a sale
In execution of a decree to make, and on'the part of the officer con-
ducting the sale to receive, the deposit of 25 per centum on the amount
of the purohage-money in the manmer required by e. 308 of the Code of
Civil Procedure constitutes & materiel irregularity in conducting the sale,
which must be inquired into upon sn epplication under s. 811, and conse-
quently o separate suit to set aside a sala on ench & ground will not lie.

Intizam Ali Khan v, Narain Singh (1) dissented from,

THE facts of the case which gave rise to this appeal were as
follow :— X

The defeudant Barwan Singh and one Kashi Nath Pandey
had both obtained money decrees against the plaintiff Bhim Singh
and had proceeded to execute them at the same time. The
plaintiff's 8 aonas share in mouzah Manamath being attached

in execution of one of the decrees, an order was passed under.

8. 205 of the Code of Civil Procedure for the rateable distiibu-
tion of the sale proceeds between the two decree-holders; and
thereafter the property was advertised for sale in the month of
October 1885. On the application of the plaintiff Bhim Singh,
the sale was postponed till the 9th November 1885, and without
any fresh sale proclamation being made it actually took place
on the 10th November. The plaintiff alleged that, owing
to the date’of the sale not being known, no bidders attended,
and as & matter of fact the only persons who did bid for the
property were the defendant’s karpardaz and his pleader, and
the property was knocked down to the defendant SBarwan Singh
for Rs, 150, It was further alleged by the plaintiff, and found as a

# Appeal from Appellate Daoree No. 486'0f 1888, againét the decres of
¥. 0owley, Esq,, Judicial Commissioner of Obéts Nagpur, doted the 25th
of November 1887, roversing the decree ¢f Syed Abdul Asiz, Munsiff of
Chatra, dated the 31t Merah,1887;
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fact by tha Court of firsh instance, that no earnest money was
— deposited by the defendant, ss required 'by &, 30.6 of the Code,
and that o did hot deposit the purchasesmonéy in Court, and
the plaintiff coraplained that, notwithstanding that fact, tae
Court passed an order on the 9th Januaty 1886 confirming
the sale, and that thereafter the defendant applied for leave to
deposit the purchase-money and earnest money, which was g.r:fmte::].

The plaintiff contended that owing to the irregulazitics in
publishing and conducting the sale the property had been sold at
a gross under-value, and that instead of s, 150 it- ought to have
fetehed R, 1,000, and he accordingly prayed that the sale might
be set aside,

The defendant denied, amongst other things, that sany
irregularity had taken placc or that the plaintiff had suffored
any loss, and contended that the suit would not lie having regard
to the provisions of ss, 311 and 812 of the Code of Civil Procedure.
The other contentions raised by the defendant are not material
for the purpose of this report,

Kashi Nath Pandey, at the time the plaintiff instituted this
suit, also instituted a suit to have the sale set aside on similar
grounds to that nrged by the plaintiff, and by the consent of
the parties both suits were tried together,

Amongst the issues raised in the case was one as to whother
the question hetween the parties was not one that should have
been decided in the execution proceedings, and whether the
suit was not on that account barred, This was tho only issue
-toaterial for the purpose of the decision of the appesl by the
High Court.

The Munsiff, having decided the other issues in favour of the
plaintiff and Kashi Nath; and haviog held upon grounds which
folly appear in the judgment of the High Court that the suit was
not barred, set aside the sale, and ordered the defendant to oy
the costs of the two auits, and declared thet Kashi Nath Pandey
was enfitled to have the property sold in exeontion of bis decres,

The defendant Sarwan Bingh thereupon appesled pgaingt the
decree in Bhim Singlt's suit, and at the heating of the appesd
Bhim Singh failed to appesr either in person or by pleadess
though he had filed & vakalutnama,
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The Judicial: Commissioner reversed the dacree of the Munsiff 1838
for xeasong which are fully stated in the judgment of the Hzghm
Court, and dismissed the plaintiff’s suit with oosts. BARWAN

The plaintiff Bhim Singh now. preferred this second appeal. e s

Bahoo Jogesh Chunder Roy for the appellant.

Baboo Dwarke Nath Chuckerbutiy and Baboo Surendra Noth
Roy for the respondent,

The following judgments were delivered by the High Court
(Norris and BEVERLEY, JJ.) :—

Norris, J.~The facts of this case are as follows 1

The defendant and one Kashi Nath Pandey had each obiained
a money decree againgt the plaintiff; either one or both of the
judgment-creditors attached 8 annas of mouzh Manamath,
the property of the plaintiff, the judgment-debtor. After the
attachment, the Court sxecuting the decree made an order undey
8.-295 of the Code of Civil Procedure for the rateable distribu-
tion of the sale proceeds between the two decree-holders. The
gpitached property was sold and purchased by the defendant, who
however did not make the deposit required by s. 806 of the
Cade,

The plaintiff and Kashi Nath each brought a suit to have
the sale set aside. The two suifs were trjed together by the.
Munsiff, who set aside the sale,

The defendant appealed to the Judicial Commjssioner against
the decree setting aside the sale passed in the suit brought against
him by the plaintiff The plaintiff-respondent did not appear,
at the hearing of the appeal, and the Judigial Commissioner
decided the cdse ez parte; he reversed the Munsiff's decree, and
dismissed the suit with costs.

The ismes framed by the Mumsiff were applicable to both
suits; the only one which it is material to ¢onsider.is the first,
whith ran thus  “ Whether the suit for setting aside the sale will
Lin, oriought the plajntiff to have given petition for setting asids
the sale under-s, 812 of the Givil, Procedute Clode 2%

Ugon this dssus the Munsiff’s judgiment wes ea follows; ¢ Ag
ragsvds-the jeaup Neo. 1, I am of opinion thyt neither Kashi Nath
Pandey nor Bhim Singh (the plaintiff) were precluded from
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bringing a suit, as the facts of the case show that in consequence

Bnm Smem of the earnest money and the purchase money not ‘being paid. in-

sAnmm
BINGH.

time, there was in fact no sale—see Intizam Ali Khan v. Namm
Singh (1).” On appeal to the Judicial Commissioner only ond
ground of appeal apparently was argued, which in effect ran thus:
“ The Munsiff in deciding issue No. 1 has held that plaintiff was
entitled to sue to set aside the sale of 8 annas of Manamath, but
this is wrong, because the plaintiff was the judgment-debtor in
the suit in execution of which the sale took place.” Upon this
point the Judicial Commissioner said : “ It seems to me that this
plea is good under cl. (¢) of 8. 244 of the Code of Civil Procedure.
The question whether there had in law been a sale of Bhim
Bingh's property in execution of the decree beld by Sarwan Singh
against Bhim Singh was one arising between the parties to the
suit in which the decree was passed and relating to the execntion,
discharge or satisfaction of the decree, and was consequently one
to be determined by order of the Court executing the decree and
not by separate suit, I set aside the Munsiff’s decrec in this' suit,
in which Bhim Singh was plaintiff and Sarwan Singh defendant,
and direct that this suit be dismissed.”

In special appeal two points were raised: First, that the
lower Appellate Court was in error in holding that the suit
would not lie, and that it was barred under clanse (¢) ofs. 244
of the Civil Procedure Code ; second, that no issue having been
raised as to the suit being barred.under clause (¢), 8. 244 of the
Civil Procedure Code, and no such grounds' having been-taken in
the petition of appeal, the lower Appellate Cowt ought not td
bave allowed the defendant; to urge that point.

I do not think that there is anything in the second ébjection.

It is true that no issue was raised as to the suit being barted
under clause (¢) of & 244 of the Code of Civil Procedure; hut
the determination of the point did not depend upon evidence ;
it 'was a pure point of law, and I think the Judicial Commigsioner
was justified in dealing with it if it was properly rdised before him
by the grounds of appeal. h

It is not I think correct to say * that mo such grounds
were taken in the petition of appeal” for, though there is

(1) LL:R, 5Al, 318,
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no distinot reference to clause () of s 244, there is in 1488
the petition of appeal:s distinct allegation that the Munsiff was mx
wrong in decreeing the suit, * because the plaintiff was the Judg- o = o
shent-dobtor in the suib in execution of which the sale took place”  Boien,
This. I ‘think meant “the question raisad is ome between the
parties to the suit and 1o separate suit will le.”

The decision of the first point taken before us is not free
from difficulty, and involves a careful consideration of ss. 244, 811,
and 312 of the Code,

Two questions seem to arise upon a consideration of these sec-
tions. with reference to the facts of this case ; first, does a decree-
holder cease to be “a party to the suit in which the decres was
passed ™ if he becomes an auction-purchaser 7 and second,
when do “questions relating to the execution, discharge or
satisfaction of the decree or to the stay of execution thereof”
cbage to arise for determination ?

Upon the firat question there iz & conflict of authority—see
Viraraghava dyyenger- v, Venkatacharyar (1) and Hera Lal
Cliriterjes v. Gourmons. Debi (2).

The sacond question has lately been discussed by Mahmood, J., at
greaf length in Ramchhaibar Misr v. Bechw Bhagas (3),

I have carefully considered both, these questions; and had it
boeen necessary to decide them, I should have thought it well
to refer them to a Full Bench; but in the view I take of the
applicability of ss. 311 and 812 to this case, I do not think it is
necessary.

There remains one more question for consideration, iz, does
a non-compliance with the provisions of s. 8068 of the Cade
constitute “ s material irregularity in conducting the sale” which,
must be inqguired into upon’an application under & 311, o2 does
it furnish ground for a suit to set aside thesale? I am of
opinion that such non-compliance is “a material: irregularity™
i conducting the sale which must be inguired into upon an
application under s. 311,

It is o be observed that s 306 deals with.two persons present
ab a'ndle of immoveable property under Chapier XIX of the Code,

@) IL.R,5Mad,27. (2} L L. B,18Cale, 326,
(3) L L By 7 al, 64,
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viz., “ the person declared to be the purchaser ” and “ the officer

Buiy sixgn conducting the sale.” The duty of “the person declared to be
Sarway the purchaser” is “to pay immediately after such- declaration a

SINGYH.

deposit of twenty-five per centum on the amount of his purchase-
money to the officer conducting the sale.”

The duties of “the officer conducting the sale” are of a two-
fold character. In the first place there are the duties which are
inherent to his position as an auctioneer;and, in the second place,
there are the duties prescribed to him by the Code. Amongst the
duties inherent to his position as an auctioneer are—(a) the daty
of knocking down the property to the highest bidder, and {b)
the duty of demanding the deposit of twenty-five per centum.
Amongst the duties prescribed to him by the Code is that of
¢ forthwith putting up the property again and selling it” if
default is made in making the deposit. The word jforthwith is
worthy of special attention. The sale is not to be adjourned ; the

-putting up of the property again and soliciting fresh bids is a

continuation of the original sale, a part and parcel of the pro-
ceedings which had their origin in the first putting up of the
property, and which do not come to an end until the property
has been knocked down to a purchaser and that purchaser has
made the statutory deposit.

This I think is the clear meaning of s. 306,

And this view is strengthened by a reference to s. 308, which
regulates the procedure upon default being made in payment of
the balance of the purchase-money. In that case the property
is to be re-sold ; and such re-sale canmnot take place without the
issue of a fresh sale-proclamation and the performance of all the
other conditions precedent to a sale prescribed by the Code,

It may be that, if the Legislature had been silent as to the
duty of the officer conducting the sale upon default beingnade in
making the deposit, that the failure of the person declared to
be the purchaser to make the deposit would not have heen an
irregularity in conducting the sale; but it seems to me impos«
sible to conceive of a greater irregularity in the conduct of a
sale than the failure of the officer conducting it to do what the
Legislature has in express terms told him to do on a default being

made in the making of the deposit.
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Iam aware that this view is opposed to that taken by the  1sss
Allahabad High Court in Imtizam AL Kkan v. Nerain m
Singh (1), but I venture respectfully to think that an examination 4, *
of,the facts of that case will show that the judgment cannot he Smen.
treated as an authority.

In that case Intizam Ali Khan, the judgment-debtor, had applied
to have a sale of his property, which had been sold in execution
of a decree, set aside, énfer alia, on the ground of a non-com-
pliance with the provisions of s. 306. The application was made
and could only have been made under s. 311 ; and although the
Court held that, “inasmuch as the indispensable conditiorns of
the law as contained in s, 806 of the Civil Procedure Code were
not fulfilled by the person declared to be the purchaser, the
sale was not bad by reason of an irregularity in publishing or
conducting it, but was no sale at all,” it yet set aside the sale
under s. 312, which only authorizes the setting aside of a sale
on the ground of a material irregularity in publishing and con-
ducting it.

In the result therefore I am of opinion that the plaintiff's suit
and this appeal should be dismissed, but under the circumstances
of the case without costs.

BEVERLEY, J.—I concur in holding thab the present suit will

not lie for the following reason :~—

The ground upon which it is sought to sef aside the sale is

the non-compliance with the provisions of s, 806 of the Code.
I concur with my learned colleague in holding that such a non-
compliance, if substantiated, would amount to an irregularity in
eonducting the sale such as is referred to in s. 811. Xt should,
therefore, in my opinion have been made the subject of objection
under that section before the sale was confirmed. Sections 311
and 312 provide a special procedure, open to both the decree-
holder and the judgment-debtor, for the determination of dis-
putes arising out of irregularities in publishing and conducting
sales, and I am of opinion that it was the intention of the
Legislature that all such disputes should be determined under
the provisions of those sections in the course of the execution

() LL.R, 5 all, 316.
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proceedings, and not by way of a regular suit after the sale has

Bamr smen been confirmed. Section 312 distinctly bars a suit to set -aside,

v.
‘SARWAN
SINGH.
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on the ground of irregularity, an order made under that section,
and that includes an order confirming the sale, even when no
application has been made under s. 811 to have it set aside.
That being so, I am of opinion that the present suit cannot
be maintained, and I agree in dismissing the appeal without
costs.

HT. H Appeal dismissed.

PRIVY COUNCIL.

HARI SARAN MOITRA (PetiTioNER) ». BHUBANESWARI DEBI (ror
HERSELF AND AS GUARDIAN of JOTINDRAMOHUN LAHIRI, A MINOR)
AND ANOTHER (OBJECTORS).

[On appeal from the High Court at Calcutta.]

Ezecution of decree—Mesne profits—Decree made against a widow represent-
ing estale, enforced against a minor adopted son, through the widow as
his guardian—Devolution of liability, along with estate, upon the
minor, without his having been made formally a party lo the decree—
His similar liability in a suit for mesne profits.

A minor, who had been adopted by a widow as a son to her deceased
husband, was not -made a party to an appeal, which she preferred after
the adoption, from a decree made against her when she represented the
estate. Held, that, as liability under the decree, made when the widow
fully represented the estate, devolved upon ‘the minor on his adoption,
the widow’s estate being also thereupon devested, it would be right for
her to continue to. defend, but only as guardian of the minor. Also,
that it having been for the minor's benefit that the widow, as guardian,
should appeal from a decree, which had already diminished his estate, the
minor was bound by the adverse decree of the Appellate Court, although
he had not been made, formally, a party thereto. The principle of the

decision in Dhurm Dass Pandey v. Shamasoondery Debia (1) referved to, and
applied in this case,

* Present : Lorp HorHOUsE, LoeD MAcNAGHTEN, Sir B, Pracock, and
81z R. Coucs,

(1) 3 Moore's I, A, 229.



