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APPELLATE CIVIL.

Bejore Sir Henry Richards, Enight, Chicf Justice, wnd Mr. Justics
Muhammad Rafig.
MURLIDHAR inDp orssas (DBSFLNDANTS) 9. DIWAN CHA\ID AND
orrERs (PrarnTivrs)¥
Will—=Construction of document —Dedica ion of property for 1worship—
Davisees fo divide profits after paying evpenses—Truat,

A tastator who owned two housos left one houso fo one of his ,two nephows
for his own usc and as to the other made by h's will the following disposi-
tion §=

««In theother dw:lling houss eausisting of thres sections of Thakurdwara
including the'staircase both the executors aforesaid should reside, put up
pilgrims and attend on them jointly and from tho income thercol daily
perform the usuil worship of the gods Murli Dhur, Rij Rij2ahri and Mahadco
and tha worship on Basan! Panchimi, Ram Naumi, Janan 4shiawi, Naurati,
Shivarati, Dhanurmas and Szmi festivals and look alter its repairs. Aftor
this isdone both the executors should m ke a reccipt and disburs.ment
account of bhe income annually and after deducting the above cxpenses should
divide the profits betwezn thom in half and half and sheuld grant receipts and
agquittances as between thomselves. . . . None of the executors shall in
any way ba entitledto transfer, mortgage or sell this house, and if they do so
it will be utterly null and void,”

Held, that the will created a trust and the only beneficial intercst given
under the will to the nephews was the right to take the surplus profits, if
any, after the worship had been performed and the festivals duly observed.

Tais was a suit for a declaration that a certain house was
saleable in execution of a decrce passed in favour of the prede-
cessor in title of the plaintiffs.

The only question at issue in the High Court was whether
the terms of the will of one Jaypur Krishna Aiyar, the late owner.
of the house, created an endowment, After stating that he was

owner of certain property and during his life-time wished to
remain as owner, he states s

« After my death Subrai aforesaid shall be the ubsolute ownor of ona
of my two bouses hounded as below and shall be entitled to do with it
whatever he likes. In theother dwelling house oconsisting of throo weotions
of Thakurdwars including the staircase bolh exccutors aforesaid should
roside, put up pilgrims and atbond to them jointly and from the inecome
thereof daily perform the uswal worship of tho gods "Murli Dhay Raj
Rajeshri and Mahadeo and the worship on Basant Panchimi eto., etc" and
look after its repaira. Affor thisis done, both the exsoutors should ’make

*# Firsy Appeal No. 178 6f 1914, from a decree of Bans Gopal, Additional
Bubcrdinate Judge of Benares, dated the 26th of Mareh, 1914,
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a receipt and disbursement account of the income annually and aiter
deducting the above exp:nses should divide the profits between them in

half and half and should grant receipts and acquittances as between them-

selves, . . . None of the executors shall in any way be entitled to transfer,

mortgage or gell this house.”

The court below held that no endowment was created by the
will and that the property was given to the executors to be
enjoyed as their own property. It decreed the suit. The
defendants appealed to the High Court,

Dr. Surendra Nath Sen, for the appellant :—

No express words were necessary to create a valid endow-
ment. It wasenough to show that the intention was to make
an endowment. The nearest approach to the present case was
the cass of Benode Behari Maulik v. Sita Ram Nadik Daji
Kolia (1). It was urged in the court below that the house, the

subject-matter of fhis suit, was transferred by one of the two .

executors: The mere fact of one trustee committing a breach of
trust would not change the nature of the property if it is
proved that it was waq/ property ; Debnarain Bose v. Sreemutty
Comaulmonee Dossce, (2) Bishen Chand Basawat v. Nadir
Hossein, (3).
Mr, B. E. ('Conor (with him Babu Harendra Krishna

Mukerjs), for the respoudents :—

The terms of the witl only showed that the testator intended
to give the property to the two executors and to create a
perpetuity in their favour. He nowhere created an endowment.
The profits were o go to the two persons in proportion of half
and hal f.

Dr. Surendra Nath Sen, was not heard in reply.

RicrarDps, C. J., and MuuaumMap Rarq, J.:— This appeal
arises out of a suit 1o which the plaintiffs sought a declaration
that a certain house was the property of the defendant No. 8 and
was liable to be sold in execution of the decree against him. It

appears that at one time the house belonged to a man called

Krishna Aiyar, a Madrasec Brahman. He made a will, dated the
Tth of Sephembur, 1886, in whizh he dealt with a considerabla

amount of property. The will recited that he had two nephews

(1) (1900) 6 A. T, J. 448 {2) (1873) 20 W. R., CR,, 89.
(8) {1887) 1. L. R., 15 Cale,, .
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Ganpatiand Subrai. His will provided that after his death
Subrai should be the absolute owner of one of two houses he
mentionedin his will. The will then proceeds :—

' In tha other dwalling housa conzisting of thres sections of Thakurdwara
including the staircase both the executors aforesaid should reside, put up
pilgrims and attend on them jointly and from tho income thereof daily
perform the usual worship of the gods Murli Dhar, Raj Rajeshri and Mahadeo
and the worship on Basant Panchimi, Rxm Naumi, Junam 4shiami, Naura'rs,
Shivaratr, Dhanurmas and Sami festivals and Iiok after it repairs.
Atter this is dons both the executors should make a receipt and disbursement
account of the income annurlly and after dedusting the abova expenses should
divide the profits between thera in half and half and should grant receipts and
acquittanoes as between themselves. . . . Nonaeof the executors shall in any

way be entitled to transfer, mortgaga or sell this house, and if they do so it
will be utterly null and void.”

= In this connection the members of my community and every body shall
be entitled whenever they come to know thab either of these persons or
their heirs have in any way eold the said house, to make an application
immediately and get the tranafer set aside.”’

The house with which the present suit is conversant is this last
mentioned house. The lower court has held that the defendants,
or the persons who represent the original devisees, hold the house
subject to a charge for the worship of the gods and the obser-
vance of the religious festivals, and has so far decrced the claim
holding that the house can be sold subject to the charge. The
defendants appeal. The case really turns upon the view we
should take as to the true construction of the will we have
mentioned. It will be seen at ¢nce that he draws g sharp
contrast between the two houses. One he leaves absolutely to
Subrai. He places no restriction on Subrai dealing with the
house left to him as he should think fit. Tdols of the various
deities had been set up in different parts of the second house.
It is absolutely clear that if a Muhammadan or Christian or
evena Hindu other than a Brahman became the purchaser of this
house, such purchaser could not possibly carry out the provisions
of the will.  The chief profits that would arise to the nephews of
tl.xe testator and their descendants would be offerings made by the
pilgrims. In other words the nephews would -profit by the
oppo?tunity of getting offerings from - the pilgrims. These
oﬂ:ar']ngs would, of conyse; be personal to themselves.  In” our
opinion the will_created a trust. The only beneficial interest
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given under the will to the nephews was the right to take the 1915
surplus profits, it any, after the worship had been performed and [ YE—
the festivals duly observed. We have mo reason for holding v
under the circumstances of the present case that the bequest was 8;‘1;’1
merely colourable and that the intention of the tsstator was in
reality to confer an absolute interest free from any trust upon
his nephews, Some point has been made in the cour; below upon
the dealings with the property by the two nephews. In our
opinion such dealings can in no way affect the question which we
have to decide, namely, as to whether the nephews took the house
a8 a trust or for their own benefit. The facts of the present
case closely resemble the facts in the case of Benode Behari
Moulik v. Sita Rem Naik Daji Kalia (1) and in the case of
Debnarain Bose v. Sreemutty Comulmonee Dossee (2). Wea

allow the appeal, set aside the decree of the court below and dis-
miss the plaintifi's su1t with costs in both courts,

Appeal allowed.

Bejore Mr. Justics Piggets ond Mr. Justice Walsh, g
BAM HARARH (Derevpane) v, RAM LAL (Pratvrier) axp JAGANNATH
AND oraTR§ {DrFENDANTS).¥ 1918
Civil Procgdurs Code (1908), order II, rule 2—Partilion—Separats suits for January, 24.
praperty in different districts— Cawuse of action,

The plaintiff as o member of a joint Hindu family brought 2 suit for parti-
tion of cerbain property in the district of Sultanpur, He admitted that he was
no$ in possession eof this property, and paid an ad valorem court feeon his
plaint. This suit was settled by & compromise.

Subsequently the plaintiff brought a separate snit in Allahabad for partition
of some of the joint family property situated in that digtrict; but in this suit
be alleged that he was in joint and undivided possession and paid a court fee of
Rs. 10 a8 on an ordinary partition suit,

Held that the omission of the Allahabad property from his suitin Sultanpur
was not & bar to the plaintifi’s second suit and that the case did not fall within
ordor IT, rule 3, of the Code of Civil Procedure, Mansa Ram Chakravarty v.
Ganesh Chakravarty (8), Ukha v. Daga (4) and Subba Bau v. Rama Raw (5)
referred to, '

TaE facts of this case were as follows :—

The plaintiff, 2 member of & joint Hindu family, instituted s suit
in Sultanpur, for partition and recovery of possession of his share
of the joint family properly, situatein the Sultanpur district.

* Tirst Appeal No. 15¢ of 1915 from an order of 8. R. Daniels, District
Judge of Allahabad, dated the 16th of September, 1915.

(1) (1909) 6 A. T.. J., 444, (3) (1912) J6 Tndian Cases, 383,

(2) (1878)20 W. R, C. R, 30  {4) 388%) I. L R., 7 Bom(182.

(5) (1867) 8 Mad. H. C., Rep., p- 876,




