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154 THE INDIAN LAW REPORTS, [^OL. X X X V lll.

N u i u  M i  A ll
V. clause (c).

The application fails aud is dismissed with eosts.
W o B i i s ,  L d .  Application dismissed.

APPELLATE CIVIL.

Deeemher 23. Before Justice Sir Franiada Gharan Banerji and Mr. Justice Walsh,
— ----- . NARAIN DAS k m  a n o t h e r  ( PnAi m' i F i TB)  v. MUSAMMAT D H A ’SflA

(D iS F K N D A N T .)*

Minor—Purchase o f immovahla 'property by m inof—Suit by purchaser for  
possession of 'property purchased—Act No. I V o f  1832 (Transfer of Propsrty 
ActJ, sections 54 mid 55.
A minor is capablo of purolaasing iminovablG property; and whoro sucli 

apm ‘oha-S0 has beon completed by elocution and ragistnition of a s;i.le-dood, he 
ean sue to recover possession of the property purchased iipoa tender of the 
balanos of. tho purchase raonoy. Such a Buit is not a suit for specific 
pGrformancB of a contract and no question of mutuality arises. Mir 
Qamarjan v. ffakhruddin Mahomed Ghowdhuri ( l)  and Mohori Bibee y. Dharmo- 
das Ghose (2) distinguished. 8hib Lai v. JJhagwan Das (8)  ̂ Baijnath, Singh 
V. Paltu (4), Yelayulha Ghetty v. Oovindaswami Ncdhen (5), XJlfat Bai v. 
Qauri Shanlcar (Gl, Mumii Kimwar v. Madan Gopal (7), Bahaluddinv. Bafaqai 
Eusain (8), Baffliunath Balchsh v. Eaji Sheikh Mahomed (9) and Muniya 
Konan v- P en m a l Konan (10) referred to* Wavalcotli Narayana Ohetly v. 
Logalinga C/it (11) dissented from.

T h e  facts of this case were as follows;—
A sal e-deed of a house was executed by Muaammat Iladha and 

others in fovour of Suraj Blian, a minor. The consideration was 
expressed to be Rs, 1,350, The CMecntants refused (;o have the 
deed .registered, but it was compulsorily registered by order of 
the District Uegistrai. Sura] Bhan then sued for possession of 
the house, It was stated that out of the consideration of Rs. 1,350

* Second Appeal No. 1359 of i9 l4 , from a docroo of 0 .  F. Jenkins, 
Distriot Judge of Agra, dated the 1st of August, 1914, confirming a docreo of 
Shekhar Nath Banerji, Subordinate Judge 'of Agra, dated the 5th of May, 
1914.

(1) (1911) T. L. 39 Oalc., 232. (G) (1911) I. L . R., 33 All., 657.
(2) (1902) I. L. li., 30 Oalc., 539, (7J (1915) I. L. R., 33 AIL, (32,
(3) (1888) I. L. R., 11 All., 2M. (8) (I9l3) 18 Indian Oases, 451.
(4) (1908) I. L. B „ 30 All., 135. (9) (l9 l5 ) 18 Oudh Cases, 115.
(5) (1907) I. h. B., 80 Mad., 521 (10) (1913) 24 M. L- J., 852.

nij (1909) r, L. R , 33 Mad , 813.
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a sum of Rs. 51 only, as earnest money, had been paid. The 
plaintiff signified bis willingness to pay the balance of the consi­
deration remaining due Both the lower courts dismissed the 
suit on the pi’onnd that the conti'act entered into wich a minor animat 
wiis void. The lower appellate court also remarked that 
there m s a non-joinder of certain defendants. The plaintiff 
appealed.

Mmishi Damodar Das, for the appellant:—
There is nothing to prevent a minor from being a transferee, 

or acquiring ownership of property. Under section 54 of the 
Transfer of Property Act, a registered instrument of sale passes 
the full title to the transferee and it is immateriq.1 that a part of 
the price has remained unpaid; Biiijnath Singh m. Faltu  (1). As 
transferee and owner of the property a minor is entitled to recover 
possession thereof from any person who may be in possession.
The present suit is one for possession, brought on the basis of 
the sale-deed which conferred ownership on the plaintiff; it is 
not a suit for specific performance o f a contract. Although the 
sale-deed is expressed to be in favour of the minor, still there is a 
recital in it that the consideration has been received from,
Narain Das, the father and natural guardian of the minor. The 
receipt for the earnest money also shows that the negotiations 
for the sale were conducted and completed by Narain Das.
The plaint also sets out that the sale was negotiated and 
concluded through Narain Das on behalf of the minor. The 
minor himself did not enter into any agreement or personal 
obligations. Any personal obligations arising out o f the
negotiation would have to be discharged by Narain Das. It has
been ruled that under such circumstances a transfer in favour of 
the minor is valid and the minor can sue for possession; Ulfat 
B a tv . Gmiri Shanlcar (2), Ahinni Kwnwar v. Maclcm Qojpal
(3), Muniya Konan v. Perumal Konan  (4), Amer Ghand v.
Nathik (5). In the case of Mir Sarwarjan v. Falchruddin 
Mahomed Ghowdhuri (6), which is relied on by the lower court, 
the minot sued for specific performance of a mere contract to sell,

(1) (1908) I. L . B., 30 AIL, 3 25. (4) (1911) 24> M. L, J., 852.

(2) (1911) I . L. B., 33 AU., 657. (5) (1910) 7 A. L . J., 887. ,
(3) (1915) I .L . B., 38 All,, 03. (6) ( l9 i l )  L J j. K ,  39 Oale.* 238 .
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That ruling does not apply to the facts of the present case where 
O’wnei’ship has passed to the minor by virtue of the sale-deed.

As to non-joinder, uo necessary party has been left out from
Mobamma-t array of parties.

D h a n i a . ,
Muushi Kanhaiya Lai, for the respondents:—
The present suit is not a suit for possession pure and simple.

The plaintiff has to do something before he can ask for possession.
Both the contracting parties have still to do something and the
conbraet is not an executed contract. The suit is for specific
performauco of an executory contract. No specific performance
can be obtained of a contract, any one of the parties to
which is a minorj or, in other words  ̂ where anything remains
to be done on a contract with a minor the doing of that thing
cannot be legally enforced, as there is no mutuality in such a
contraet. A sale in its inception necessarily implies mutual
agreements as to the terms thereof. There must be mutuality of
obligations before a transaction of sale is completed. The
imposition and incurring of those obligations involves the existence
of competency to contract. A minor, therefore, cannot be a
party to a sale transaction. Where the fundamental mutual
agreement which forms the basis of a sale is void by reason of
the ineompeteney of either party, the mere fact of the execution
of a sale-deed cannot make the whole transaction valid ;
Mir Sarwarjan v. FaJcliruddin Mahomed Ghowdhuri (1),
Moliori Bibee v. Dliarmodas Ghose (2), Navalcotti Narayana
Ghetty v. Logalinga Ghetty, (3). The ruling in I. L. E , 38 AIL,
p. 62, is not in point on a question of contract. It is in my
favour so far as the question of specific performance of a contract
is concerned. That there was no mutuality of obligations would
be obvious from the consideration that a suit by the defendant for
the unpaid balance of the consideration would be forthwith
defeated on the ground of the plaintiff’s minority,

Munshi Damodar Das, in reply ;—
The case in I. L, R„ 33 Mad., 312, relied on by the respon­

dent was not followed in the later Madras case in 24 'M, L. J,, 
352, cited above.

U) (1 911) I. L. R., 39 Calc,, £32, (2) (1C02) I. L. P., fO CeUc., 689 (547),

(3) (1969) I. L, B,, 33 31^.
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The following cases are also in my favour —
Raglmnath Baklish v. H aji Sheikh Muhammad Baklish (1 ),' 

Bahaluddin y. Rafaqat Husain  (2) and Sliih Lai v. Bkagwan v 

, . . .

B a n e k j i ,  J.—This appeal arises in a suit brought by Suraj 
Bhan, a minor, through his guardian and next friend, for possession 
of a house. It is stated in the plaint that Musammat Badha 
was the awner of the house and jointly with the defendant and 
Musammat Jeoni, now deceased, sold it to the plaintiff “  through 
his father and guardian Narain Das ” under a sale-deed, dated the 
1st of April, 1912; that out of the amount of consideration for the 
sale they received Rs. 51 as earnest money; that they refused to 
have the sale-deed registered, but the plaintiff got it compulsorily 
registered; that Musammat Radha and Jeoni are dead and the 
defendant is in possession of the house ; that the plaintiff repeat­
edly asked the defendant to receive the balance of consideration 
money,'but the latter refused to take it and has withheld pos­
session. It is further alleged in the plaint that the plaintiff is 
ready and willing to pay the balance of consideration and it is 
prayed that it be caused to ba paid to the defendant.

The defendant, in her written statement, denied the execution 
of the sale-deed and pleaded that even, if  it was executed by 
Musammats Radha and Jeoni, she was not bound by it, that it 
wajS invalid and that no relief could be granted to the plaintiff on 
the basis of it.

The courts below have not tried the case on the merits. They 
have treated the suit as one for specific performance of a contract 
and have held that a minor being incapable of entering into a 
contract could not purchase property and that the plaintiff is, 
therefore, not entitled to maintain the suit. On this preliminary 
ground they dismissed the suit. The learned District Judge 
relies on the decision o f their Lordships of the Privy ■ Council in 
M ir Sarwarjan v. Fakhriiddin Mahomed Ghowdhuri (4).
In the argument before us the case of Mohori Bibee v. Dharmodas 
Ghose (5), also decided by their Lordships, has been referred to

(1) (1915) 18 Oudh Cases, 115. (3) (1888) I. L. R., l i  AIL, 244,

(2) (1913) 18 Indian Oases, 451. (4) {l911 )j;. L. R., 89 Oab^ 232.

(5) (1902) I. L, R., 30 Oalo., 539*
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D h a n i a .

on behalf o f the respondent. In our judgemeufc neither of these 
rulings has any bearing on the present case. In the case last 
mentioned the suit was brought against a minor to enforce a 
contract' entered into by him. It was held that such a contract 
was void and could not be enforced The former was a suit on 
behalf of a minor for specific performance of a contract to sell. 
It was held that such a contract could not bo specifically per- 
formed. The suit before us is not a suit to enforce a ' contract 
against a minor and it is not a suit for specific performance of a 
contract. The court below is, in our opinion, wrong in holding 
that this is a suit for specific performance. The suit is not based 
on a contract; but is founded on the title acquired by the plaintiff 
under the sal e-deed executed in his favour. The sale is referred

• to as evidence of his title. Where a contract has been made for 
sale of immovable property and that contract has not been 
completed by the execution of a sale-deed, no title in the property 
is vested in the purchaser until the execution of the sale-deed. 
This is provided in section 54i of the Transfer of Property Act 
in the following terras :—‘ 'A  contract for the sale of immovable 
property is a contract that a sale of such property shall take 
place on terms settled between the parties. It does not, of itself, 
create any interest in or charge on such property.” In the case of 
a transaction which has not advanced beyond the stage of a 
contract to sell, the remedy is a suit for specific performance«of 
the contract. Where, however, a sale-deed has been executed and, 
in the case of tangible immovable property of the value o f one 
hundred rupees and upwards, registered, the title to the property 
vests in, and the ownership of it passes to, the purchaser. And as 
held in 8hih Ltd v. Bhagwan Das (1) and Baijnath, Singh v.

(2), this will be so even if the purchase money has not been 
paid. In such a case the remedy is not a suit for specific per­
formance, but one for possession on the strength of the ownership 
acquired by virtue of the sale-deed. The present suit is a suit of 
this last description and not one for specific performanee. A sale 
has been defined in section 54 of the Transfer of Property Act as 
“  a transfer of ownership in exchange for a price paid or promised 
and part paid and partrpromised.’ ’ Pre-payment of price is nob a 

fl)  (1888) I. L. Br, 11 AIL, 2U. (2) (1908) I. L. 30 All., 1S5,
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condition precedent to the transfer of ownership and a transaction

is none the lesa a sale if the price has not been paid in wh' le or m  
part. By section 65, sub-section (1) f f )  of the same Act, it is provi­
ded that a seller is bound, on being so required, to give the buyer 
possession of the property sold. I f  the whole of the purchase 
money has not been paid the seller is entitled, under s ab-section
(3) of the same section, to withhold documents of title. He is 
also entitled, under sub-section (4), clause fh), to a charge 
for impaid purchase money “ upon the property in the hands of 
the buyer.”  This last clause assumes that the ownership of the 
property has passed to the buyer. Iti was held by the Madras 
High Court in Vdayuiha Ohetty v. Govinda,sawmi Waih&n (1), 
that the “ lien of the unpaid vendor of land under section 55 of 
the Transfer o f Property Aot is non-possessory. He ha's only a 
right to retain the title deeds and to a charge for the unpaid 
purohase-money, but he cannot retain possession of the property 
sold against the'vendee. ”  As pointed out by the learned Judges, 
this view is also in consonance with the English law on the subject. 
(See Fisher on Mortgages, 6th Edition, § 505). It is thus clear 
that non-payment of consideration does not prevent the transfer of 
ownership to the buyer and doeg not entitle the seller to retain 
and withhold possession. No doubt, on equitable principles, the 
court will not make a decree for possession in favour o f the 
purchaser without attaching to it a condition directing payment 
of the purchase money. This was done in the two oases' decided 
by this Court to which we have referred above. But non-payment 
of the purchase money is, as shown above, immaterial, so far as 
the question of the vesting of title is concerned. In the present 
case it was alleged on behalf of the plaintiff that he was always 
ready and willing to pay the balance of purcliase-money but that 
the defendant had refused to take it. It cannot, therefore, be 
said that non-payment of the purcbase-money vitiates the title 
acquired under the sal e-deed.

The next question to be considered is whether the fact of the 
minority o f the plaintiff affects his right to maintain this suit. 
The Transfer of Property Act does not declare a minor to be 
incompetent to purchase property, and w« have not been referred 

1907) J ,  I j. 30 Mad.j 524.

NasaisD.- i 
u.

Mr SA.MMAT
Bni-siA
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to any other statutory enactment which disqualifies him from doing 
so. On the contrary there is a mass of authority in favour of the 
view that a minor can acquire and hold property. The purchase of 
property by a minor through his guardian is very common in this 
country. It was held by this Court in Ulfat Bai v. Gauri Bhan- 
kar (1) that there is " nothing in the Transfer of Property Act 
which makes a minor iuoapable of being the transferee of immov” 
able property.’ ’ Tho same view was held by the learned Chief 
Justice and Rafiq J., in the recent case of M unni Kunw av  
V. Ma,dan, Qopal (2). The Calcutta High Court in Bahai- 
uddin V, Eajaqat Husain (3) and the Judicial Commissioner of 
Oudh in Baghunath Bahhsh v. B aji Sheikh Mahomed (4) expres­
sed the same opinion. The only decision to the contrary is that 
of the Madras High Court in Navakotti Narayana Ghetty v. 
Logalinga, GheUy (5). With great respect we are unable to 
agree with the learned Judges who decided that case„ It is to be 
observed that the viewjaken in this case was not adopted by 
that Court in the later case of M uniya'K onan  v. Ferumal 
Konan  (6). In Mahori Bibee v. Dharmodas Qhoee (7) and Mir 
iSarwarjan v. Fakhruddin Mahomed Ghowdhuri (8) their Lord* 
ships of the Privy Oouncil did^not decide that a minor could nob 
purchase property, and we do not understand the effect of those 
rulings to be to^declare him disqualified.

It was strenuously argued oo. behalf of the respondent that), 
although the fact of the purchaser in this case being a minor might 
not have precluded him from maintaining the suit), the circumstance 
that a great part of the oonsideration^remained unpaid made a 
difference, that the seller was entitled to retain posses.don in en­
forcement of her lien for unpaid purchaso money and that she 
could not sue the plaintiff for the balance of the purchase money, 
the contract by him to pay it being void by reason of his minority, 
As we have already pointed out, iion“paymeQt of consideration 
does not prevent a purchaser from acquiring title under his pur­
chase and it is immaterial whether he is a minor or of fiill age. 
We have also shown above that the seller’s lien for unpaid 

fl| (1911] I. L. B., 33 All., G57, (5) (1909) I. L. B., 33 Mad., 312,
(2) <1915) I. L R„ 88 All. 62.  ̂ (6) (1911) 24 M. L. J., 352.
fS) (1913) aS^ndian Oases, 4bl. (7) (1903) I. L. B., 80 Oalc-, 539.
(4) (1916) i8 Oadb Cages, u § ,  (6) (1911) I, U  B.? 39 Ualo-, 2^2,
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purchase-money does not entitle him to retain possession of the pro­
perty sold. We have also pointed out that under the rulings of 
thiiT' Court the decree for possession in a ease like this must be 
subject to the condition that the balance of the purchase-money 
should be paid by the plaintiff. There would, therefore, be no 
occasion for the defendant to sue for the purchase-money. Further­
more, the plaintiff’s case is that he offered the purchase-money and 
has always been and still is ready to pay it. If, therefore, he was 
competent to purchase, the fact of non-payment of the purchase- 
money, uader the circumstances alleged, cannot in law or equity 
deprive him of the right he has acquired in the property. More­
over the allegation la the plaint is that the purchase was made 
through the father and guardian of the plaintiff, and in the receipt 
for earnest money granted by the Yendors, which has been pro 
duoed by the plaintiff, it is stated that the purchase was made by 
Narain Das (the plaintiff’s father aud guardian) and that he would 
pay the balance of price. If this document is genuine,the purchase 
was mad3 by the plaintiffs father for him and he would be liable 
for the purchase-money, No question of non-payment of such money 
therefore arises. In M uniya Konan  v. Perumal Konan  (1) two 
learned Judges of the Madras High Court observed that *' it can­
not be denied that a person may purchase property and hold ifc as 
trustee for a minor, There is no reason why he should not create 
a_̂ trust by purchasing it in the name of the minor. No contractual 
obligations are undertaken by the minor in such a ease, Any 
personal obligations arising as between the vendor and the rendee 
would have to be discharged iby the party contracting with the 
vendor,'’ These remarks are applicable to the circumstances of 
this case. It cannot be said that̂ the vendor would be in a worse 
position than the vendee and would be without remedy for the 
realization of the purchase«money.

For the reasons stated above we hold that the present suit ia 
not one for the specific performance of a contract and no question 
of mutuality arises; that a minor is competent to purchase pro­
perty; and that if the sale-deed relied upon by the plaintiff is 
genuine he has by virtue of it acquired a title to the property sold 
and is entitled to maintain the suit,

(1) (1911) u  u. jj. m>

NiLBUET D a b  
t).

M u s a m m a i

D h an ia .
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1915 Another ground on which the lower appellate court has decided 
against the plaintiff is that he has no cause of action against the 
defendant. This ground is wholly untenable. It is alleged in the 
4th paragraph of the plaint that the defendant is in possession of 
the house claimed and this paragraph is admitted by the defendant 
in her written statement. There is, therefore, a clear cause of 
action against the defendant.

We, therefore, allow the appeal, set aside the decrees of the 
courts below and remand the oaae to' the court of first instance for 
trial on the merits. Costs here and hitlierto will be coats in the 
cause.

W a ls h , J.— I agree with the judgement that has been delivered 
by my brother Mr, Justice B a n e rji, Throughout the argument in 
Court it seemed to me that the contention on behalf of the res- 
pondent was right. It was not until my attention was drawn to 
section 55 of the Transfer of Property Act, that I could see an 
answer to what I regarded as the unassailable positSon taken up by 
the respondent and affirmed by the judgement in the court below. 
But looking at section 55 and particularly sub-section (3) and sub­
section (4) (h}, it is quite clear that provision la there made for a 
non-possessory lien in favour of the vendor ; that is to say, by one 
part of the section, where there has been a failure to pay the 
whole of the purchase money, he is apparently entitled to withhold 
the documents of title, and further, where the title to the property 
has passed to the buyer, he has a charge upon the property for 
the unpaid purchase-money in the hands of the buyer. That is 
inconsistent with his withholding possession. Apart from that 
section, it seemed to me in the'partioular circumstances of this 
transaction, that the vendor was in rightful possession, and the 
vendor being in rightful possession, the purchaser could not obtain 
possession. Having regard to section 55, I am now satisfied that 
that view is fallacious and some trouble might have been served if 
attention had been drawn to the section during the argument. It 
is another illustration of the importance of paying attention to the 
language of the Code, So long as you keep to the Code, you 
may make a false step but you are not likely to take the wrong 
road. Th^ result in t̂ iis particular case and in all such cases, is 
obviously to inflict what might be described as injustice upon the
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vendor, because it is clear that a minor, under such ciroumstaiices as 
these, would have, and the minor in this particular case had,twelve 
j^ears within which to exercise his option as to whether he would 
take possession or not, and during that time the vendor, who would 
be unable to sue for the purchase-money,would remain in possession 
of another person’s property with certain obligations resting upon 
him, uneertain as to whether the transaction would ever be 
completed or not. There are possibly two answers to that. It may 
be said that a purchaser from a minor must take his chance, inas- 
ihuch as the law has set its face against minor entering into any 
<)bligations at all. Secondly, it may be presumed to be a some­
what rare occurrence that for a period of no less than two years 
there should be a purchaser who did not want the property and a 
vendor who did not want his money. There is probably scnic- 
thing behind this ease which further investigation will t-luddate, 
and under the circumstances I am not sorry that the result of our 
decision is that the case goes down to the court of first instance 
for evidence to be taken on the merits and for the true facts to be 
investigated. I agree in the order passed.

Appeal allowed and cause remandecL

Nabaist Das
V. '

MC8A.in<lAT
Dhanu.
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PEIVY COUNCIL.

PABBHD BAYAL (P la ik tw e ’) v . MAKBUL AHMAD and othbhb
(Defeh&ahits.}*

And an otter appeal, two appeals oonsolidatod.
[On appeal from the High Coart of Judicature at Allahabad.]

Civil Procedure Code, iQll, section S63~-JDeores for redemption reversed on 
a;ppeal-~Eesiitution—Jurisdicticn of court to which applicatiofi for restitu­
tion ts made to award mesiw profits uoMch are not given by appellai& court 
decree—Suit to redeem. ''
A  nioitgagox sued for redemption of a uaufructuary mortgage and obtained 

a decree from tbe Bubordinate Judge, under whioli, on payment of the sum 
decreed to the snortgagee, ha was put inposseBsion of the mortgaged property ■ 
but the mortgagee appealed to the High Court, which increased the amount 
payable on redemption b y  a sum which the mortgagor failed to pay, and the 
mortgagee thereupon applied to the Subordinate Judge for possession and for 
niesne profits for the period during which he had been out of possession.

Viscount H a l d a i t i !), Lord P a b m o o b , Lord W B B H B T JB t, Sir J o b s  

BofiEand Mr. AMBrB 
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