154 THE INDIAN LAW REPORTS, [voL. zxxvusi,

1918 Under these cirenmstances we do not think that there arve

_sufficient grounds why we should graub the certificate under
v. clause (¢).

THESUE:I;ZGEB The application fails and is dismissed with costs.

Wozgs, Lo, Application dismissed.
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Minor —Purchass of tmmovable property by minor—Suit by purchaser for
possession of property purchased—4.ct No. IV of 1882 (Dransfer of Property
Act), seetions G4 and 53,

A minor is capable of purchasing immovable propoerty; and whore sueh
npurchase has beon complated by exceulion and rogistration of a sule-doed, he
can sue to vecovar possession of the property purchased upon tender of tho
balance of tho purchase monoy. Sueh a suit is not a suit for speoific
performanes of a confract and no question of mutuslity urises, Mir
SBarwarjan v, Falhruddin Mahomed Chowdhuri (1) and Mohori Bibee v. Dharmo-
das Ghose (2) distingnished. Shid Lol v. Bhagwan Das (8), DBaijnatl, Singl
v. Paltu (4), Velayulha Chetty v. Govindaswami Naiken (5), Ulfat Raiv.
Gauri Shanker (6), Munni Iunwar v. Madan Gopal (T), Bahaluddin v. Bafagat
Husain (8), Rughunath Bokhsh v. Huaji S8heikh Mahomed (9) and Muniyy
Tonagn v. Perumal EKonan (10) referrod to. Nuavakolii Narayana Chetly v.
Logalinga Chetly (11) dissented from.

Taz facts of this case were as {ollows:—

A sale-deed of a house was exccuted by Musammat Radha and
others in favour of Suraj Bhan, a minor., The consideration was
expressed to be Rs. 1,350, The executants refused to have the
deed registered, bubt it was compulsorily registered by order of
the District Registrar. Surwj Bhan then sued {or possession of
the house, It was stated that out of the consideration of Rs. 1,850

#Becond Appeal No, 1359 of 1914, from a dcerse of O. P. Jenkins,
Distriot Judge of Agra, dated tho 1st of August, 1914, confirming a docres of
Shekhar Nath Banorji, Subordinato Tudge [of Agra, dated the 5th of May,

1914,
(1) (1911) T, T.. R,, 89 Cule,, 232. (6) (1911) I. Tu. R,, 83 AlL, 657.
(2) (1902) 1. L, R., 30 Oalg., 539, (7) (1915) L Ts R., 38 AlL, &2
(8) (1888) T. L. B., 11 All, 24, (8) (1913) 18 Indian Cascs, 451,
(4) (1908) I. L. B., 30 All, 195, (9) (1915) 18 Oudh Cases, 115,
(5) (1807) L L. R., 80 Mad., 524. (10) (1911) 24 M. L. J., 852,

(11} (1909) I. T.. B, 88 Mad , 812,
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a sum of Rs. 51 only, as earnest money, had been paid. The
plaintiff signified his willingness to pay the balance of the consi.
deration remaining due. Both the lower courts dismissed the
snit on the gronud that the contract entered into with a minor
was void. The lower appellate court also remarked that
there was 2 non-joinder of certain defendants. The plaintiff
appealed. 4
Munshi Damodar Das, for the appeilant :—

There is nothing to prevent a minor from being o transferce,
or acquiring ownership of property. Under section 54 of the
Transfer of Property Act, a registercd instrument of sale passes
the full title to the transferce and it is immaterial that a part of
the price has remaincd anpaid; Baijnath Singh v. Paliw (1). As
transferee and owner of the property a minoris entitled to recover
possession thereof from any person who may be in possession,
The present suit is one for possession, brought on the basis of
the sale-deed which conferred ownership on the plaintiff; it is
not a suit for specific performance of a contract. Although the
sale-deed is expressed to be in favour of the minor, still there is a
recital in it that the consideration has been received from
Narain Das, the father and natural guardian of the minor. The
receipt for the earnest money also shows that the negotiations
for the sale were conducted and completed by Narain Das.
The plaint also sets out that the sale wus negotiated and
concluded through Narain Das on behalf of the minor, The
minor himself did not enter into any agreement or personal
obligations. Any personal obligations arising out of the
negotiation would have to be discharged by Narain Das. It has
been ruled that under such circumstances o transfer in favowr of
the minor is valid and the minor can sue for possession; Ulfat
Bai'v. Gauri Shankar (2), Munni EKunwar v. Madan Gopal
' (8), Muniya Konan v. Perumaol Konan (4), Amer Chand v,
Nathw (5). In the case of Mir Sarwarjun v. Fakhruddin
Mahomed Chowdhwri (6), which is relied on by the lower court,
the minor sued for specific performance of a merve contrast to sell.

(1) (1908) I T. R, 80 AL, 125.  (4) (1911) 24} L. J., 852.

(2) (1911) I. L. B., 33 AL, 657.  (B) (1910) 7 A. L. J,, 88T,
(8) (1915) I.L. R, 38 AlL, 62.  (6) (1911) I.,L. R, 89 Cale., 232
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That ruling does not apply to the facts of the present case where
ownership has passed to the minor by virtue of the sale-deed.

As to non-joinder, no necussary party has been left out from
the array of parties.

Munshi Kanhatye Lal, for the respondents :—

The present suit is not a suib for possession pure and simple,
The plaintiff has to do something before he can ask for possession,
Both the contracting parties have still to do something ond the
contraet is not an executed contract. The suib is for specific
performance of an executory contrach. No specific performance
can be obtalned of a contract, any one of the parties to
which is a minor, or, in other words, where anything remains
to be done on a contrach with a minor the doing of that thing
cannot be legally enforced, as there is no mutuality in such a
contraet. A sale in its inception: necessarily implies mutual
agreements as to the terms thercof. There must be mutuality of
obligations before a transaction of sale is completed. The
imposition and incurring of those obligations involves the existence
of competency to econtract, A minor, therefore, cannot be a
party to a sale transaction. Where the fundamental mutual
agreement which forms the basis of a sale is void by reason of
the incorapetency of either party, the mere fact of the execution
of a sale-deed cannot make the whole transaction valid ;
Mir Swrwarjon v. Fakhruddin Mahomed Chowdhuri (1),
Molori Bibee v. Dharmodas Ghose (2), Navakotti Narayona
Chetty v. Logalinge Chetty, (3). Theruling in I. L. R, 88 AlL,
p- 62,1sno0t in point on a question of contract. It is in my
favour so far as the question of specific performance of a contract
is concerned. That there was no mutuality of obligations would
be obvious from the consideration that a suit by the defendant for
the unpaid balance of the consideration would be forthwith
defeated on the ground of the plaintiff's minority,

Munshi Damodar Das, in veply :—

The case in T. L. R., 33 Mad,; 812, relied on by the respon-
dent was not followed in the later Madras casein 24 M. L. J.,
852, cited above. ‘

{1) (1 911) 1. L. B., 39 Calc., 282, (2) (1£02)1.L. R, {0 Ca]c;, 539 (547),
(8) (1909) 1. T.. R., 33 Mad., 312, '
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The following cases are also in my favour —

Raghunath Balhsh v. Haji Sheikh Muhammad Bakhsh (1),

Bahaluddin v. Rafaqat Husain (2) and Shib Lal v. Bhagwan
Das (3).

BaneRryt, J.—This appeal arises ina suit brought by Suraj
Bhan, a minor, through his guardian and next friend, for possession
of a house. It is stated in the plaint that Musammat Radha
was the owner of the house and jointly with the defendant and
Musammat Jeoni, now deceased, sold it to the plaintiff * through
his father and guardian Narain Das ” under a sale-deed, dated the
1st of April, 1912; that out of the amount of consideration for the
sale they received Rs. 51 as carnest money; that they refused to
have the sale-deed registered, but the plaintiff got it compulsorily
registered; that Musammat Radha and Jeoni are dead and the
defendant is in possession of the house; that the plaintiff repeat-
edly asked the defendant to receive the balance of eonsideration
money, but the latter refused to take ib and has withheld pos-
session. It is further alleged in the plaint that the plaintiff is
ready and willing to pay the balance of consideration and it is
prayed that it be caused to be paid to the defendant.

The defendant, in her written statement, denied the execution
of the sale-deed and pleaded that even if it was executed by
Musammats Radha and Jeoni, she was mnot bound by it, that it
wag invalid and that no relief could be granted to the plaintiff on
the basis of it.

The courts below have not tried the ecase on the merits. They
have treated the suit as one for specific performance of a contract
and have held that o minor being incapable of cntering into a
contract could not purchase property and that the plaintiff is,
therefore, not entitled to maintain the suit. On this preliminary
ground they dismissed the suit. The learned District Judge
relies on the decision of their Lordships of the Privy-Council in
Mir Sarwarjan v. Fakhruddin Mahomed Chowdhuri (4).
In the argument before us the case of Mohori Bibee v. Dharmodas
Ghose (5), also decided by their Lordships, has been referred to

(1) (1915) 18 Oudh Cases, 115. (3) (1888) L L, B., 11 AlL, 244
(2) (1918) 18 Indian Oases, 451, (4) (1911) J. L. R, 89 Oale., 23%. -
(5} (1902) I, L. R., 80 Cale., 539,
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on behalf of the respondent. In our judgement neither of these

rulings has any bearing on the present casv. In the case last
mentioned the suit was brought against a minor to enforce a
contract entered into by him. It was held that such a contract
was void and could not be enforced The former was a sult on
behalf of a minor for specific performance of a contract to sell.
Tt wus held that such o contract could not be specifically per-
formed. The suit before us is not a suit o enforce a- conbract
against o minor and it is not a suit lor specific performance of a
contract, The court below is, in our opinion, wrong in holding
that this is a suit for specific performance. The suit is not based
on a contract; bub is founded on the title acquired by the plaintiff
under the sale-deed executed in his favour. The sale is referred

“to as evidence of his title. Where a contract hag been made for

sale of immovable property and that contract has not been
completed by the execution of a sale-deed, no title in the property
is vested in the purchaser uniil the execution of the sale-deed.
This is provided in section 54 of the Transfer of Property Act
in the following terms :—* A coutract for the sale of immovable
property is a contrach that a sale of such property shall take
place on terms settled between the parties. Tt dves not, of itself,
create any interest in or charge on such property.” In the case of
a transaction which has not advanced beyond the stage of a
contract to sell, the vemedy is a suit for specific performance.of
the contract, Where, however, o sule-deed has been cxecuted and,
in the case of tangible immovable properly of the value of one
hundred rupees and upwards, registered, the title to the property
vests 1n, and the ownership of it passes to, the purchaser.  And as
held in Shib Lol v. Bhagwan Das (1) and Badijnath Singh v.
Paliw (2), this will bo go even if the purchase money has not been
paid. In such acase the remedy is not a suit for specific per-
formance, but one for possession on the strength of the ownership
acquired by virtue of the sale-deed. The present suib is a suit of
this last description and uob one for specific performance. A sale
has been defined in section 54 of the Transfer of Property Act as
““a transfer of ownership in exchange for a price paid or promised
and part Paid and partecpromised.” Pre-payment of price is not a

(1) (1888) I. L. Br, 11 AlL, 244, (2) (1908) L T.. R., 30 AlL, 135, )
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condition precedent to the transfer of ownarship and a transaction

is none the less a sale if the price hag not been paid in while or in
part. By section 55, sub-section (1) (1) of the same Act, it is provi-
ded that a seller is bound, on being so required, to give the buyer
possession of the property sold. If the whole of the purchase
money has nob been paid the seller is entitled, under sub-section
(8) of the same section, to withhold doecuments of title. He i
also entitled, under sub-ssction (4), clause (b), to a charge
for unpaid purchase money * upon the property in the hands of
the buyer.” 'This last clause assumes that the ownership of the
property has passed to the buyer. It was held by the Madras
High Court In Velayutha Ohetty v. Rovindasawmi Naiken (1),
that the “lien of the unpaid vendor of land under section 85 of
the Transfer of Property Act iy non-possessory. He has only a

-right to retain the title deeds and to a charge for the unpaid
purchase-money, but he cannot retain possession of the property
sold against the vendee, ” As polnted out by the learned Judges,
this view i3 also In consonance with the English law on the subject
(See Tisher on Mortgages, 8th Edition, § 505). It s thus clear
that non-payment of consideration does not prevent the transfer of
ownership to the buyer and does not entitle the seller to retain
and withhold possession. No doubt, on equitable prineiples, the
court will not make a decree for possession in favour of the
purchaser without attaching to it a condition directing payment
of the purchase money. This was done in the two cases’ decided
by this Court to which we have referred ahove. But non-payment
of the purchase money Is, as shown ahove, immaterial, so far as
the quiestion of the vesting of title is concerned. In the present
case ib was alleged on behalf of the plaintiff that he was always
ready and willing to pay the balance of purchase-money but that
the defendant had refused to take it. It cannot, therefore, be
said thab non-payment of the purchase-money vitiates the title
acquired under the sale-deed.

The mext question to be eonsidered is whether the fach of the
minority of the plaintiff affects his right to maintain this suit.
The Transfer of Property Act does not declars a minor to be
‘neompetent to purchase property, and we have not been referred

1907) 1, 1. B, 30 Mad,, 524,
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to any other statutory enactment which disqualifies him from doing
so. On the contrary there is a mass of authority in favour of the
view that a minor can acquire and hold property. The purchase of
property by a minor through his guardian is very common in this
country. It was held by this Court in Ulfat Rai v. Gauri Shan-
kar (1) that there is ¢ nothing in the Transfer of Property Act
which makes a minor incapable of being the transferee of immov-
able property.” Th: same view was held by the learned Chief
Justice and Rariq J., in the receat case of Munni Kunwar
v. Madan Gopal (2). The OCaleutta High Court in Bahal-
uwddin v, Bofagat Husein (3) and the Judicial Comunissioner of
Oudh in Raghunath Bakhsh v. Haji Sheilh Mahomed (4) expres-
sed the same opinion, The only decision to the contrary is that
of the Madras High Court in Navakotti Nurayana Chetty v.
Logalinga Chetty (5). With great respect we are unable to
agree with the learned Judges who decidad that case. It is to be
observed that the view taken in this case was not adopted by
that Oourt in the laber case of Muniye Konan v. Perumal
EKonan (6). In Mohori Bibee v. Dharmodas Qhose (1) and Mir
Sarwarjon v. Fakhruddin Mahomed Chowdhuri (8) their Lord-
ships of the Privy Council did not decids that a minor could not
purchase property, and we do not understand the offect of those
rulings to be to_declare him disqualified.

It was strenuously argued ou behalf of the respondent that,
although the fach of the purchaserin this case being a minor might
nob have precluded him from maintaining ths suit, the ecircumstance
that & great part of the consideration remained unpaid made »
difference, thabt the seller was cutitled to retain possession in en-
forcement of her lien for unpaid purchase money and that she
could ‘not sue the plaintiff for the balance of the purchase money,
bhe contract by him to pay it being void by reason of his minority,
As we have already pointed out, non-payment of consideration
does not prevent a purchaser from acquiring title uuder his pur-
chase and it is immaterial whether he is a minor or of fill age.
We have also shown above that the seller’s lien for unpaid

(i) (1911) I L, R, 33 ALL, 657, (5} (1909) I. L. K., 33 Mad., 812.
{2) (1916) I L R., 88 AlL 62.,  (6) (1911) 24 M. L. J,, 352.

{3) (1918) 18%Indian Oases, 401.  {7) (1902) L. L. R., 80 Cal., 539,
{4) {1915) 18 Oudb Cdlies, 135, (8) (1941) I, L K,y 39 Uslo,, 242,
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purchase-money does not entitle him to retain possession of the pro- .

perty sold. We have also pointed out that under the rulings of
thisw Court the decree for possession in a gase like this must be
subject to the condition that the balance of the purchase-money
should ‘be paid by the plaintiff, There would, therefore, be no
occasion for the defendant to suefor the purchase-money. Further-
more, the plaintiff's case i3 that he offered the purchase-money and
has always been and still is ready to pay it. If, therefore, he was
competent to purchase, the fact of non-payment of the purchase-
money, under the circumstances alleged, cannot in law or equity
deprive him of the right he has acquired in the property, More-
over the allegation 1 the plaint is that the purchase was made
through the father and guardian of the plaintiif, and in the receipt
for earnest money granted by the vendors, which has been pro
duced by bhe plaintiff, it is stated that the purchase was made by
Narain Das (the plaiatift’s father and guardian) and that he would
pay the balance of price. If this document is genuine,the purchase
was mada by the plaintifi’s father for him and he would be liable
for the purchase-money, No question of non-payment of suech money
gheretore arises. In Muniya Konan v. Perumal Konan (1) two
learned Judges of the Madras High Court observed that *“ib can-
not be denied that a person may purchase property and hold it as
trustee for a minor, Lhere is no reason why he should not create
a_trust by purchasingit in the name of the minor, No contractual
obligations are uudertaken by the minor in such a ease, Any
personal obligatioas arising as between the vendor and the vendee
would have to be discharged by the party contracting with the
vendor,” These remarks ave applicable to the circumsiances of
this case, It cannot be said that the vendor would be in a worse
position than the vendee and would be without remedy for the
realization of the purchase-money.

For tife reasons stated above we hold that the present suit is
not one for the specific performance of & contract and no question
of mutuality arises ; that a minor is competent to purchase pro-

perty; and that if the sale-deed relied upon by the plaintiff is

genuine he has by virtue of it acquired & title to the property sold
and is entitled to maintain the suit.
(1) (1911) 24 M, L. J., 863,
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Another ground on which the lower appellate court has decided
against the plaintiff is that he has no cause of action against the
defendant, This ground is wholly untenable. It isalleged in the
4th paragraph of the plaint that the defendant is in possession of
the house claimed and this paragraph is admitted by the defendant
in her written statement. There is, therefore, a clear cause of
action against the defendant,

We, therefore, allow the appeal, set aside the decrees of the
courts below and remand the case to the court of first instance for
trial on the merits. Costs here and hitherto will be costs in the
cause,

Warsn, J.—I agree with the judgement thab has been delivered
bymy brother Mr. Justice BanEry1. Throughout the argument in
Court ib seemed to me thab the contention on behalf of the res-
pondent was right. Ib was not until my attention was drawn to
seotion 55 of the Transfer of Property Act, that I could see an
answer to what I regarded as the unassailable position taken up by
the respondent and affirmed by the judgement in the court below.
But locking at section 55 and particularly subsection (8) and sub-
section (4) (b), it is quite clear that provision is there made for a
non-possessory lien in favour of the vendor ; that is to say, by one
part of the section, where there has been a failure to pay the
whole of the purchase money, heis apparently entitled to withhold
the documents of title, and further, where the title to the property
has passed to the buyer, he hag a charge upon the property for
the unpaid purchase-money in the hands of the buyer. That is
inconsistent with hiy withholding possession. Apart from that
section, it seemed to me in the'particular clrcumstanses of this
transaction, that the vendor was in rightful possession, and the
vendor being in rightful possession, the purchaser could not obtain
possession. Having regard to section 55, T am now satisfied that
that view is fallacious and some trouble might have been sgved if
attention had been drawn to the section during the argument. It
is another illustration of the importance of paying attention to the
language of the Code. So long as you keep to the Code, you
may make a false step but you are not likely to take the wrong
road. Thg result in this particular case and in all such eases, is
obviously to inflict what might be described as injustice upon the
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vendor, beeause it is clear thataminor, under such circumstances as
these, would have, and the minor in this particular case had,twelve
years within which to exercise his option as to whether he would
take possession ornot, and during that time the vendor, who would
be unable to sue for the purchase-money,would remain in possession
of another person’s property with certain obligations resting upon
him, uneertain as to whether the transaction would ever he
completed or not. There are possibly two answers to that, It may
be said that a purchaser from a minor must take his chance, inas-
wuch as the law has set its face against minor entering into any
obligations at all. Secondly, it may be presumed to be a some-
what rare occurrence that for a period of no less than two years
there should be a purchaser who did not want the property and a
vendor who did not want his mouey. There is probably sene-
thing behind this ease which further investigatise will eluridaie,
and under the circumstances I am not sorry that the result of our
decision is that the case goes down to the court of first instance
for evidence to be taken on the merits and for the true facts to be
investigated, I agree in the order passed.

Appeal allowed amd cause remanded.

PRIVY COUNCIL.

PARBHU DAYAL (Prarxnrr) v. MAKBUL AHMAD 4AND OTHERS
(DEPERDANTS.)¥
And another appeal, two appeals consolidated,
[On appesl from the High Court of Judicature at Allahabad.]

Civil Procedure Code, 1877, seclion 583-—Deorea for redemplion revsrsed onh
appeal;—l?asti!ution—-Jurisdmtion of court to which application for restitu-
tion és made to award mesne profits which are not given by appellats court
decree—=Suit lo redoem. ®
A mortgagor sued for redemption of a usufructuary morfgage and obtained

a decree from the Bubordinate Judge, under which, on payment of the sum
deereed to the mortgagee, he was put in possession of the mortgaged property ;
but the mortgagee appealed to the High Court, which increased the amount
payabie on redemption by a sum which the mortgagor failed to pay, and the
mortgagee thereupon applied to the Subordinate Judge for possession and for
mesgne profits for the period during which he had been out of possession,

# Prosent +—Viscount Harpaxg, Loxd Panuoor, Lord Waznevry, Bir Jomy
Epsrand Mr, Amnrr Ant.§,

2

1915

NABLIN Duz

Mt SAMML.\
Disnis.

P C.
1915
November,
10, 11.
Decomber,
14,



