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are like those of tbe present case. It is clear  ̂ therefore, that the 
plaintiff s suit was brought without any cause of action and ought 
to have beeo dismissed. We, therefore, allow this appeal, set 
aside the decrees o f both the courts below and dismiss tiie 
plaintiffs suit with costs in all courts.

Appeal allowed.
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Dec6mb$r, 22. Before Sir Henry Biehards, Knight, Chief Justice, Mr. Justice Tudlall and 
Mr. Justice Muhammad Bafiq,

NUEl MIAH (Dee'endaht) v ,  THE GANGES SUGAB WOBKS, LIM ITED, 
CAW NPORB (Plaintiff).®

Civil Frocedure Code (1908), bedim  109, clause [a ) ; order X L I , rule 23— 
Appeal to His Majenly in C o u n c i l F i n a l  order -Order o f  remand which 
dtc^ded finally only one issue out of several.
HeW, that an Order of remand xnade by the H igh  Court wbicli decidod 

finally only ona issue out of several wMch were raised by the proceedings before 
the court of first instance, which ware proceedings tinder rule 17 of the 
second schedule to the Code of Civil Procedure, wag not a « final order”  within 
the meaning o f  section 100, clause (a) of tbe Code.

Tee facts of this case were as follows:—
The Ganges ^ugar Works Company made an application, under 

schedule II, article 17, of the C.ide of Civil Procedure, to file an 
alleged contract to submit to arbiiration. The court of first ins
tance dismissed the application on the sole ground that the agree- 
menti, not being under the seal of the co ■ pany, was invalid. No 
evidence was recorded. There were several other objections to 
the agi eement, e g., fraud, vagueness^ misrepre.-^eiitation, etc. The 
High Court reversed the decree of the court below and remanded 
the case for trial of the other issues under order XLI, rule 23, of 
the Code of Civil Procedure. After the remand the court below 
tried the case and decidod against the objector. An appeal from 
that decree is pending ia the High Court. The objector fi êd an 
application for leave to appeal to His Majesty in Council from 
the order ot remand.

Dr. 8. M, /SuLaimiin, for the applicants, submitted” that the 
order of this Court was a “ final order”  within the meaning of 
clause (a) of section 109 of the Code o f Civil Procedure. He

‘ Privy Gouncil Appeal No. 12 of 1916.
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1915relied on the case of Saiyid Mu^har Mossein v. Mibsscmiat Bodha 
Bihi (1). This order could not be questioned again in the suit, 
and it was the cardinal point in the suit. He also relied on 
Ananda, Gopal Gossain v. Gliandra Fal Ohowdhry (2),
Saratmani Debi v. Bata Krishna Banerjee {S),Cha7idra Eunwar Woeks, Lb. 

V. Ghaudhri Warpat Singh (4<), Dwcirha, Nath Sarkar v. E aji 
Mahomed Alcbar (5), Hafiz Abdul Rahim Khan  v. Baja 
Hari Raj Singh f6J and Meghraj v. Bidyabati Koer (7).
The expression “ final order” xras defined in several English 
cases, and the result thereof was summarised in H a L S B U e y ’s  L a w s  

OF E ngland , Vol. 18, p. 178. He submitted that the question 
whether the agreemaiit was not an invalid agreement for want 
of the seal of the company was decided by this Court against the 
petitioner and this question could never be re-opened by the 
petitioner in the appeal against the final decree. Consequently, the 
case was otherwise f i t  for appeal within the meaning of section 109 
of the Code of Civil Procedure. He also contended that the appli
c a n t  would be precluded from questioning the correctness of the 
order of remand when he appealed from the final decree. See, 
for instance, section 97 of the Code of Civil Procedure.

Pandit Kailash Wath Katju  (for The Hon’ble Munshi Golcul 
Prasad and Mr. W.- WaUach), for the opposite party, sub
mitted that in such cases the nature of the suit and also the 
nature of the order were to be looked at. I f  an order determined 
only a part of the case and lelfc other matters still to be deter
mined, it would not be a “ final order ”  within the meaning of 
section 109 of the Code of Civil Procedure. He relied on Baij 
Nath Dass v. Sohan Bihi (8)., He submitted that, after the order 
of this Court, the court below bad tried out the case and found 
against the petitioner on all the points and the petitioner had filed 
an appeal against that order and it would be inexpedient to g r a n t  

leave^to appeal against a portion of the case. He also relied on 
Ahmad Husain  v. Gobind Krishna Narain  (9) and Krishna 
Chandra Ghosh v. Maharaja Ram Narain Singh (10). The case

(1) (1894) J. L. E., 17 AIL, 112. (6) (1900) I. L. R., 32 AIL, 405.
(2) (1908) I. L . R., 35 Calc., 618. ^7) (1914) 21 G. L. 279.
(3) (1909) 10 0 . L. J ., 330. (8) (1909) I. L. E., 31 AIL, 545 (550).
(4) (1906) I. L. E., 29 AIL, 184 (188). (9) (19 fl) L L. R., 83 a9l.
(5) (1910) Indian Gases. 622. (10) (1913) 21 Sudian Casea, 430.
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reported in Indian Law Reports^ 17 Allahabad, at page 26, was 
cons id ore d and explained in Mujtaha Bi(>ssain v. Jamaluddin (1) 
and the trend of decisions since had been to hold that an order of 
remand Ŷas not a “ final order within the meaning of section 109 
of the Code of Civil Procedure,

Dr. 8. M, fSulaiman, replied.
E i c h a r d s ,  C, J., and T u d b a l l  and M u h a m m a d  R a f iq , JJ. 

This is an application for leave to appeal to His Majesty in 
Council. The Ganges Sugar Works Company made an applica
tion under schedule II, rule 17, of the Code of Civil Procedure to 
file an alleged contract to submit to arbitration. The court of 
firot instance, without recording any evidence or in any way 
considering the merits o f the case, dismissed the application on 
the sole ground that the alleged contract not being under the 
seal of the company was invalid as an agreement to subpiit to 
arbitration. The company appealed and this Court held that the 
agreement to submit to arbitration did not require to be under 
the seal of the company and made an order remanding the case 
for decision upon the merits. The decision of this Court will be 
found reported in I. L. E,, 37 Allahadad, at page 273. It is 
contended on behalf of the applicant that the order of this Court 
is a “ final order ”  passed on appeal within the meaning of section 
109, clause faj, of the Code of Civil Procedure. The meaning of 
the expression “ final order ”  is by no means very clear. The 
authorities dealing with a similar expression in other enactments 
in England are very conflicting. There have been several cases 
in this Court and in other courts in India where the question as 
to what is a “ final order*' has been discussed and decided. 
Here again there is a considerable conflict of authority. We 
propose to deal with the present application on its own circums
tances.

No doubt, if the only issue between the parties was the validity 
of the contract (it not being under seal) the decision of this Court 
would have finally decided the only matter between the ^parties. 
The matter in dispute was whether or not this contxact should be 
filed as a submission to arbitration. I f  this Court held that it was 
necessary that the contract should be under seal, the application 

, (1) (1904) 1 A. L. J., 2G.



1915of the company would be finally dismissed. I f  on the other 
hand it decided that it was not necessary that the document, 
should be under the seal of the company, it would have ordered ’ 
the contract to be filed. We find, however, that the alleged 
contract was challenged on several other grounds. It was cbal- Woeks, Ld. 
lenged on the ground that it was, invalid for vagueness, and that 
the agreement had been obtained by fraud and misrepresentation.
The result was that, even if this Court decided in favour of the 
company on the question of the seal, it would not have finally 
disposed of the matters in dispute between the parties. It is 
conceivable that if the order of remand of this Court was 
appealed to the Privy Council, there might be one or more other 
appeals arising out of the other pleas in the same matter. No 
doubt the decision of this Court was upon a very important issue 
between the parties, but the very same thing might be said if this 
Court decided (overruling the court of first instance) that the loss 
of a document was sufficiently proved to admit of secondary 
evidence o f its contents and remanded the case to take that 
evidence and decide the case upon the merits. The only distinc
tion between such a case and the present would bo that in the 
present case the question was one purely of lavv, while in the 
supposed case it would be a question of fact or partly of fact and 
partly of law. Again wo may suppose the case of an objec
tion taken to a deed of mortgage on the ground that it had 
not been properly registered. I f  this Court (overruling the 
decision of the court of first instance) held that the registra
tion was sufficient and reman:Jed the case for decision upon the 
merits, it could hardly be said that the order of remand was 
a “ final order ” within the meaning of section 109, clause faj, of 
the Code.

We could no doubt grant special leave to appeal under clause 
fc j  of section 109. The point of law can hardly be said to 
be a question of “  general importance ”  in view of the change 
that has been made in the new Companies Act. Furthermore, 
it appears that since the order of remand of this Court} against 
which it is sought to appeal was passed, the court below has 
heard and determined the other issues in .̂ the case, and they 
ar© the subject matter of a’ [pending appeal to this Courts
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1915 Under tliese circimistn'nces we do not thiuk that tliere are 
sufficient grounds wliy wo should grant tlie certificate under
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The application fails aud is dismissed with eosts.
W o B i i s ,  L d .  Application dismissed.

APPELLATE CIVIL.

Deeemher 23. Before Justice Sir Franiada Gharan Banerji and Mr. Justice Walsh,
— ----- . NARAIN DAS k m  a n o t h e r  ( PnAi m' i F i TB)  v. MUSAMMAT D H A ’SflA

(D iS F K N D A N T .)*

Minor—Purchase o f immovahla 'property by m inof—Suit by purchaser for  
possession of 'property purchased—Act No. I V o f  1832 (Transfer of Propsrty 
ActJ, sections 54 mid 55.
A minor is capablo of purolaasing iminovablG property; and whoro sucli 

apm ‘oha-S0 has beon completed by elocution and ragistnition of a s;i.le-dood, he 
ean sue to recover possession of the property purchased iipoa tender of the 
balanos of. tho purchase raonoy. Such a Buit is not a suit for specific 
pGrformancB of a contract and no question of mutuality arises. Mir 
Qamarjan v. ffakhruddin Mahomed Ghowdhuri ( l)  and Mohori Bibee y. Dharmo- 
das Ghose (2) distinguished. 8hib Lai v. JJhagwan Das (8)  ̂ Baijnath, Singh 
V. Paltu (4), Yelayulha Ghetty v. Oovindaswami Ncdhen (5), XJlfat Bai v. 
Qauri Shanlcar (Gl, Mumii Kimwar v. Madan Gopal (7), Bahaluddinv. Bafaqai 
Eusain (8), Baffliunath Balchsh v. Eaji Sheikh Mahomed (9) and Muniya 
Konan v- P en m a l Konan (10) referred to* Wavalcotli Narayana Ohetly v. 
Logalinga C/it (11) dissented from.

T h e  facts of this case were as follows;—
A sal e-deed of a house was executed by Muaammat Iladha and 

others in fovour of Suraj Blian, a minor. The consideration was 
expressed to be Rs, 1,350, The CMecntants refused (;o have the 
deed .registered, but it was compulsorily registered by order of 
the District Uegistrai. Sura] Bhan then sued for possession of 
the house, It was stated that out of the consideration of Rs. 1,350

* Second Appeal No. 1359 of i9 l4 , from a docroo of 0 .  F. Jenkins, 
Distriot Judge of Agra, dated the 1st of August, 1914, confirming a docreo of 
Shekhar Nath Banerji, Subordinate Judge 'of Agra, dated the 5th of May, 
1914.

(1) (1911) T. L. 39 Oalc., 232. (G) (1911) I. L . R., 33 All., 657.
(2) (1902) I. L. li., 30 Oalc., 539, (7J (1915) I. L. R., 33 AIL, (32,
(3) (1888) I. L. R., 11 All., 2M. (8) (I9l3) 18 Indian Oases, 451.
(4) (1908) I. L. B „ 30 All., 135. (9) (l9 l5 ) 18 Oudh Cases, 115.
(5) (1907) I. h. B., 80 Mad., 521 (10) (1913) 24 M. L- J., 852.

nij (1909) r, L. R , 33 Mad , 813.


