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are like those of the present case. It is clear, therefore, that the
pleintiff s suit was brought without any cause of action aud ought
to have been dismissed. We, therefore, allow this appeal, set
aside the decrees of both the courts below and dismiss the
plaintiff’s suit with costs in all courts.

Appeal allowed.

FULL BENCH.

Befors Sir Hewry Rickards, Knight, Chief Justice, Mr. Justice Tudtall and
My. Justice Muhammad Rufiq.
NURI MIAH (Derexpant) v, THE GANGES SUGAR WORKES, LIMITED,
CAWNPORE (Praivmirp).®
Civil Proceduve Code {1908), seciion 109, clause (a); order XLI, ruls 23~

Appeal lo His Majesly in Council —v Final order ’—Oyder of remand which

decided finally onty one issue oul of several.

Held, that an order of remand made by the High Court which decided
finally only one issue out of several which were raised by the proceedings hefore
the court of first instange, which were proceedings under rule 17 of the
socond sehedule to the Code of CQivil Prosedure, was not a « final order’’ within
the meaning of seetion 109, clause {a) of the Code,

THE facts of this case were as follows :-—

The Ganges Sugar Works Company made an application, under
schedula 11, article 17, of the Cude of Civil Procedure, to file an
alleged contract to submit to arbitration, The court of first ins-
tance dismissed the appiication on the sole ground that the agree-
meunt, not being under the seal of the co - pany, was invalid. No
evidence was recorded. Therc were several other obje tions to
the agreement, ¢ g., fraud, vagueness, misrepresentation, etc. The
High Court reversed the decree of the court below and remanded
the case for trial of the other issues under order XLI, rule 23, of
the Code of Civil Procedure. After the remand the court below
tried the case and decided ugainst the objector. An appeal from
that decree is pending in the High Court, The objector fi.ed an

“application for leave to appeal to His Majesty in Council from

the order ot remand.

Dr. 8. M. Sulaimun, for the applicants, submitted: that the
order of this Court was a “final order”” within the meaniog of
clause (@) of section 109 of the Code of Civil I’rocedure. He

@ Privy Gouncil Appeal No. 12 of 1915,
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relied on the case of Satyid Muzhar Hosscin v. Mussamat Bodha
Bibi (1). This order could not be questioned again in the suit,
and it was the cardinal point in the suit. He also relied on
Anande Gopal Gossain v. Nufur Chandra Pal Chowdhry (2),
Saratmani Debi v. Bata Krishna Banerice (8),Chandra Kunwar
v. Chaudhri Narpat Singh (4), Dwarke Nath Sarkar v. Haji
Mahomed Alkbar (5), Hafiz Abdul Rahim Khan v. Raja
Hari Raj Singh (6) and Meghraj v. Bidyabati Koer (7).
The evpression “final order” was defined in several English
cases, and the result thereof was summarised in HATSRURY'S LAWS
oF ENGLAND, Vol. 18, p. 178. He submitted that the question
whether the agreement was nob an invalid agreement for want
of the seal of the company was decided by this Court against the
petitioner and this question could never be re-opened by the
petitioner in the appeal against thefinal decree. Consequently, the
case was otherwise fit for appeal withinthe meaning of section 109
of the Code of Civil Procedure. He also contended that the appli-
cant would be precluded from questioning the correctness of the
order of remand when he appealed from the final decree, Ses,
for instance, section 97 of the Code of Civil Procedure.

Pandit Kadlash Nath Katjuw (for The Hon’ble Munshi Gokal
Prasad and Mr. W.- Wallach), for the opposite party, sub-
mitted that in such cases the nature of the suit and also the
nature of the order were to be looked at. If an order determined
only a part of the case and lefs other matters still to be deter-
mined, 1t would not be a ¢ final order ” within the meaning of

section 109 of the Code of Civil Procedure. He relied on Badj

Nath Dass v. Sohan Bibi (8).  He submitted that, after the order
of this Court, the court below had tried out the case and found
agninst the petitioner on all the points and the petitioner had filed
an appeal against that order and it would be inexpedient to grant
leave to appeal against a portion of the case. He also relied on
Ahmad Husain v. Gobind Krishmo Narain (9) and Krishna
Chandra Ghosh v. Malharajo Ram Narain Singh (10). The case

(1) (1894) T. L. R, 17 AlL, 112, (6) (1900) I L. R., 22 AlL,, 405.
(2) (1908) L L. R., 35 Cale,, 618.  (7) (1914) 21 C. L. J,, 279.
(3) (1909) 10 C. L. J., 336. (8) (1909) L L. R,, 31 All, 545 (550).

(4) (1906) I. L. R,, 20 All, 184 (188). (9) (19%1) T L. R., 33 AlL, 391,
(8) (1910) Indiau Gases, 622. (10) (1913) 21 Zadian Cases, 430.
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reported in Indian Law Reports, 17 Allahabad, at page 26, was
considered and explained in Mujtabe Hussain v. Jamaluddin (1)
and the trend of dezisions since had been to hold that an order of
remand wasnoha “ final order ” within the meaning of section 109
of the Code of Civil Prozcdure.

Dr. 8. M. Sulaiman, replied.

Ricranps, C.J., and TupsaLnt and MunAMMAD RAFIQ, JJ. :—
This is an application for leave to appeal to His Majesty in
Council. The Ganges Sugar Works Company made an appliea-
tion under schedule IT, rule 17, of the Code of Civil Procedure to
filo an alleged contract to submit to arbitration. The court of
first instance, without recording any evidence or in any way
considering the merits of the case, dismissed the application on
the sole ground that the alleged contract not being under the
seal of the company was invalid as an agreement to submit to
arbitration. The company appealed and this Court held that the
agreement to submit to arbitration did not require to be under
the seal of the company and made an order remanding the case
for decision upon the merits. The decision of this Court will be
found reported in 1. L. R., 87 Allahadad, at page 273. Ip is
contended on behalf of the applicant that the order of this Court
is a “final order ” passed on appecal within the meaning of section
109, clause (@), of the Code of Civil Procedure. The meaning of
the cxpression “final order” is by no means very clear., The
authorities dealing with a similar exprossion in other enactments
in Iingland are very conflicting. There have been scveral cases
in this Court and in other courts in India where the question as
to what is a “final order” has been discussed and decided.
Here again there is a considerable conflict of authority. We
propose to deal with the present application on its own circums-
tances. ’

No doub, if the only issue between the parties was the validity
of the contract (it not being under seal) the decision of this Court
would have finally decided the only matter between the .parties.
The matter in dispute was whether or not this coutract should be
filed as a subinission to arbitration, If this Court held that it was
necessary that the contract should be under seal, the application .

, (1) (1904) 1 A. L, 7., 26,
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of the company would be finally dismissed. If on the other

hand it decided that it was not necessary that the document,

should be under the seal of the company, it would have ordered
the contract to be filed. We find, however, that the alleged
contract was challenged on several other grounds. It was chal-
lenged on the ground that it was invalid for vagueness, and that
the agresment had been obtained by fraud and wmisrepresentation.
The result was that, even if this Court decided in favour of the
company on the question of the seal, it would not have finally
disposed of the mattersin dispute between the parties. Tt is
conceivable that if the order of remand of this Court was
appealed to the Privy Council, there might be one or more other
appeals arising out of the other pleas in the same matter. No
doubt the decision of this Court was upon a very important issue
between the parties, but the very same thing might be said if this
Court decided (overruling the court of first instance) that the loss
of a document was sufficiently proved to admit of secondary
evidence of its contents and remanded the case bo take that
evidence and decide the case upon the merits. The only distine-
tion between such a case and the present would be that in the
present case the question was one purely of law, while in the
supposed case it would be a question of fact or partly of fact and
partly of law. Again we may suppose the case of an objec.
tion taken to a deed of mortgage on the ground that it had
not been properly registered. If this Court (overruling the
decision of the court of first instance) held that the registra-
tion was sufficient and remanded the case for decision upon the
merits, it could hardly be said that the order of remand was
a “final order” within the meaning of section 109, clause (), of
the Clode.

We could no doubt grant special leave to appeal under clause
(¢} of section 109, The point of law can hardly be said to
be a question of “general importance” in view of the chango
that has been made in the new Companies Act. Furthermore,
it appeafs that since the order of remand of this Court against
which it is sought to appeal was passed, the court below has
heard and determined the other issues in_the case, andthey
are the subject matier of a’{pending appeal to this Court,
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1918 Under these cirenmstances we do not think that there arve

_sufficient grounds why we should graub the certificate under
v. clause (¢).

THESUE:I;ZGEB The application fails and is dismissed with costs.

Wozgs, Lo, Application dismissed.

Nont Mian

APPELLATE CIVIL.

1915 . s
Deeember, 93, Before Justice Sir Pramade Charan Banerji and Mr. Justice Wulsh.

B— NARAIN DAS axp anormen (Praintirrs) 2. MUSAMMAT DHANTA
(DirENDANT. }*

Minor —Purchass of tmmovable property by minor—Suit by purchaser for
possession of property purchased—4.ct No. IV of 1882 (Dransfer of Property
Act), seetions G4 and 53,

A minor is capable of purchasing immovable propoerty; and whore sueh
npurchase has beon complated by exceulion and rogistration of a sule-doed, he
can sue to vecovar possession of the property purchased upon tender of tho
balance of tho purchase monoy. Sueh a suit is not a suit for speoific
performanes of a confract and no question of mutuslity urises, Mir
SBarwarjan v, Falhruddin Mahomed Chowdhuri (1) and Mohori Bibee v. Dharmo-
das Ghose (2) distingnished. Shid Lol v. Bhagwan Das (8), DBaijnatl, Singl
v. Paltu (4), Velayulha Chetty v. Govindaswami Naiken (5), Ulfat Raiv.
Gauri Shanker (6), Munni Iunwar v. Madan Gopal (T), Bahaluddin v. Bafagat
Husain (8), Rughunath Bokhsh v. Huaji S8heikh Mahomed (9) and Muniyy
Tonagn v. Perumal EKonan (10) referrod to. Nuavakolii Narayana Chetly v.
Logalinga Chetly (11) dissented from.

Taz facts of this case were as {ollows:—

A sale-deed of a house was exccuted by Musammat Radha and
others in favour of Suraj Bhan, a minor., The consideration was
expressed to be Rs. 1,350, The executants refused to have the
deed registered, bubt it was compulsorily registered by order of
the District Registrar. Surwj Bhan then sued {or possession of
the house, It was stated that out of the consideration of Rs. 1,850

#Becond Appeal No, 1359 of 1914, from a dcerse of O. P. Jenkins,
Distriot Judge of Agra, dated tho 1st of August, 1914, confirming a docres of
Shekhar Nath Banorji, Subordinato Tudge [of Agra, dated the 5th of May,

1914,
(1) (1911) T, T.. R,, 89 Cule,, 232. (6) (1911) I. Tu. R,, 83 AlL, 657.
(2) (1902) 1. L, R., 30 Oalg., 539, (7) (1915) L Ts R., 38 AlL, &2
(8) (1888) T. L. B., 11 All, 24, (8) (1913) 18 Indian Cascs, 451,
(4) (1908) I. L. B., 30 All, 195, (9) (1915) 18 Oudh Cases, 115,
(5) (1807) L L. R., 80 Mad., 524. (10) (1911) 24 M. L. J., 852,

(11} (1909) I. T.. B, 88 Mad , 812,



