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Before Mr, Justice Tudball and BMr. Justive Walsh,
MUHAMMAD ALI AND amorenR (DeruNpanTs) ¢. BALDEQ PANDE
{Pramxrire) ¥
Hortgage—Suit for redemplion— Tender of mortyuge money o condition
precadont to the dnslitution of @ suit for vedemplion.

A usnfructuary mortgage of agricultural land provided that the right to
redcem should be exereised only in the month of Jatk of any year.

Deid, that before the mortgagor could sue for redemption it was necessary
for him to prove thut he had tcndered to the morlpgagee the mortgage-debt or
guch amcunt as he considerad due on the mortgage in the month of Jefh of
gome year after bhe mortgage money had become payable. Banst v, Girdhar
Ll (1) followed.

Tuis was a suit for redemption of a usufructuary mortgage
of agricultural land, The court of first instanee decreed the claim
in part, and the lower appellate court confirmed the decrce. The
defendants appe:led to sthe High Court, sheir main ground of appeal
being that the mortgagor had failed to prove, as was incumbent
on him, that, before the suit was filed, he had, accordiug to the pro-
visions of the mortg ige-deed, tend:red the mortgage money to
the mortgagees during the month of Jeth in some year. It was
found as a fact that no ~uch tender had been made.

The Hon’ble Mr. Abdul Buoof and Muulvi Igbal 4dhmad, for
the appellants.

Dr. Surendra Nath Sen, for the respondent, ‘

TupBatL and Walss, JJ. :—Tuis is the defendants’ appeal
arising ont of a suit for r.dempbion. Tie mortgage-decd is
dated Miti Acadlh Budi Tth, Sumbut 191, correspouding with
the 29:ih of June, 1861, It was for a term of five years certain
aud it was an agriculiurist’s morigage, in Which the parties
laid down a condidon that the rigat to red:em should be
exercised only in the month of Jalh of any year. The courts
below have decrced the svit.  The delendants raised a plea that
the pluintiff bad made no payment or offer of payment before
bringing his suit. The pluintiff in paragraph 5 of the plaint

* Becond Appeal No. 1472 of 1914, from a decree of H. I, Lane, Subordinate
Judge of Miyzapur, dated the 1ith of July, 1914, cou(‘n’-ming g decrce of
Bhibendra Nath Banerji, Munsif of Miszapur, dated the 13th of February,
1914,

Ll
© (1) Weekly Notes, 1894, p. 143,
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stated that on the 18th of June, 1918, he had expressed his
readiness to redeem the property and offe.ed to pay the mortgage
money to the defendants, buy the Litter duclized to aliow 1edemp-
tion. In paragraph 6 of the plains he stated that the euuse of
action had accrued te him oa thes 18th of June, 1913, the date of
the mortgagee’s refusal.  The courts below have found as a facs
that the plain:iff had not mude any tonder of the mortgige money
at any time to the mortgag :es, but in spite of that they procecded
to give the plaintitf a decrce allowing redemption of the mort-
goged properiy in the moath of J:£h following the date of the
decree.  L'he defendants have appealed, and the plea raised on
their behalf 1s that in view of the fact that the plaintiff had at no
time offered to pay the mortgage debt prior to the insutution of
the suit he had no cause of actioa and the suit ought to have bren
dismissed. Reilance is placed on the ruiing in Bawust v. Glidhart
Lut (1). The two cases are parallel. In that case, as in the
present, there was an agricuitural mortgage and che parties had
laid it down in clear terms that the mortgige was redeemable
ouly in the month of Jeth. It is usnecessary to give the reasons
why such a term is entered ia this elass of mortgage. Section 60
of the Transfer of Property Act lays down what a right of redemp-
tion is. It clearly shows that the right to recover possession does
not arise until the mortgagor has at the proper time and place paid
or tendered the mortgage money. It is contended that this
section was not in force at the date of the mortgage, and that the
principles of justice, equity and good conscience should be employed
for the decision of this case. Tnis would seem to be an argument
that section 60 of the Transfer of Property Act is not based on
principles of justice, equity and good conscience. It clearly is
based on such principles, and it seems even as a matter of business
or common sense that a mortgagor has no right to institute a suit
for redemption, unless and until he has tendered to the mortgagee
the debt due to the latter, or at least the amount which he cobn-
siders to be dus to the latter. The point beforc us is clearly
covered by, the decisionin Bamsi v, Girdhar Lal (1), which was
subsequently followed by this Court in Hafiz Muhammad Abdul
Rahim v. Lala Tulshi Prasad (2). The facts of both these cases

(1) Weekly Notes, 1894, p, 143.
(2) 8. A. No. 1731 of 1903, decided on the Zind of June, 1905,
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are like those of the present case. It is clear, therefore, that the
pleintiff s suit was brought without any cause of action aud ought
to have been dismissed. We, therefore, allow this appeal, set
aside the decrees of both the courts below and dismiss the
plaintiff’s suit with costs in all courts.

Appeal allowed.

FULL BENCH.

Befors Sir Hewry Rickards, Knight, Chief Justice, Mr. Justice Tudtall and
My. Justice Muhammad Rufiq.
NURI MIAH (Derexpant) v, THE GANGES SUGAR WORKES, LIMITED,
CAWNPORE (Praivmirp).®
Civil Proceduve Code {1908), seciion 109, clause (a); order XLI, ruls 23~

Appeal lo His Majesly in Council —v Final order ’—Oyder of remand which

decided finally onty one issue oul of several.

Held, that an order of remand made by the High Court which decided
finally only one issue out of several which were raised by the proceedings hefore
the court of first instange, which were proceedings under rule 17 of the
socond sehedule to the Code of CQivil Prosedure, was not a « final order’’ within
the meaning of seetion 109, clause {a) of the Code,

THE facts of this case were as follows :-—

The Ganges Sugar Works Company made an application, under
schedula 11, article 17, of the Cude of Civil Procedure, to file an
alleged contract to submit to arbitration, The court of first ins-
tance dismissed the appiication on the sole ground that the agree-
meunt, not being under the seal of the co - pany, was invalid. No
evidence was recorded. Therc were several other obje tions to
the agreement, ¢ g., fraud, vagueness, misrepresentation, etc. The
High Court reversed the decree of the court below and remanded
the case for trial of the other issues under order XLI, rule 23, of
the Code of Civil Procedure. After the remand the court below
tried the case and decided ugainst the objector. An appeal from
that decree is pending in the High Court, The objector fi.ed an

“application for leave to appeal to His Majesty in Council from

the order ot remand.

Dr. 8. M. Sulaimun, for the applicants, submitted: that the
order of this Court was a “final order”” within the meaniog of
clause (@) of section 109 of the Code of Civil I’rocedure. He

@ Privy Gouncil Appeal No. 12 of 1915,




