
in  whicTi the testator signed his will while lying in h is bed. 1888 
There were two attesting witnesses, one of whom the testator hoebndra/ 
coufd see and could be seen by him, and the other witness was 
80 placed behind a curtain that neither could he see, nor could Ohowjjhbt 
be seen by, the testator; it was heldj however, that both witnesses Ohandba.- 
were sufficiently in the presence of the testator to make their 
attestation valid. That we think is a very fair case to follow in 
the case of a purda  nashin  lady. It is unquestionable that had 
the fold of the door been removed the testatrix in this case 
would have been able to see the witnesses who signed and attest­
ed her will. I t  also appears to our mind that the testatrix could 
have seen them by putting her head forward.

That being so, we think probate of tho will should be granted.
We accordingly set aside the decree of the lower Court and 

decree the appeal. But under the circumstances we do not think 
we ought to make the respondent pay the costs, for upon the evi­
dence before the District J udge he was right in refusing probate

V, w . A p p e a l  oMowedL

Before W iUonand Mr. JusUee CPitnealy

ISHUR OPUNDER BHADURI ^ P la iiitiff) v. JIBUN KUMARI B I3 I
(PbfEHDAHT).* M y  27.

Limiiaiion Aei, 1877, Artg. 69 m d  ^0— Money deposited—Banliee and “ '
Customer— Money lent— Deposit"—“ Trust”—Cause of action—Dtmand.

The plaintiff deposited from time to time with the firm of the defendant, 
who oarried on a banking business, various suniB of money, the amounts 
deposited bearing interest, and at times oertain sums being withdrawn by 
the plaintiff, and an account o f the balance o f  principal and-interest being 
struck at the end of each year and presented to the plaintiff. The date 
of-the first deposit'was not known, but it was some time previdaa to  J288 
(1879). A  demand was made for the whole amount of the priacipal and 
Interest, in Bhadro 1292 (Augast—September 1885), (̂ nd the demand not 
baying been complied with, a suit to recover the money was brought oil the 
8th Mai’oh 1886; HeU, that s. 60 and not s. 69 of the Limitation Act was 
iapplicable to the case ; the oanss o f action therefore arogi$ the date of the 
demand and,the suit was not barred.

•  Appeal frojn At»peUateDBoree.Uo. 1953 o f lSW, (tgainst the dettree o f  
Deyj Eflqi', Judge'of Pabna and Bogt^rd^t^d the 2,9th Jane 

reversing tho decree -of Baboo Bullorasi' Unlliok, Baboidinale iFud£a' »oC 
that district, dated the 29th December
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The diehtm of W hite, J., in the case of Rata Sulth Bhunjo y . BrohmoyT 
~ D ati (I),  that “ the word ‘ deposit' in the Limitation Aot as distinct from 

' loan ' points to cases where money is lodged with another under an e'Jcpress 
trust or under circumstanoes from which a trust may be implied,” dissented 
from.

In  this case the plaintiff in his plaint stated that there 
was a money-lending business carried on in the names of the , 
defendant’s hushand Meher Ohand and her son Golap Chand 
Nowlakha at Bander Nil, Serajgunj ; that his brother, the late 
Brojo Sunder Bhaduri, used “ to deposit money from a long time 
in the tahabil of the said business,” in the name of his eldest 
brother, the late Ram Sander Bhaduvi, and in his own name, and 
he used to draw interest, &c., on the same ; that after the death 
of the said Brojo Sunder Bhaduri in 12b2 (1875) the plaintiff used 
to deposit money \vith the defendant’s firm, and received up to 
the month of Bysakh 1290 (April 1883) interest, &c., from the 
same through his brother Qrish Ohunder Bhaduri; that the amount 
of interest on the money deposited was at the rate of eight 
annaa per ceut. per mensem, and that the sum of Rs. 3,866-4-7J 
was due to him on account of principal and interest; that a, 
hundi was drawn on the 22nd Srabun 1292 (6th August 1886) 
on the defendant’s firm at Calcutta, but that it was dishonored, 
and that subsequently in Bhadro 1292 (August 16th—Sep­
tember 16th 1886) Grish Ohunder Bhaduri went to the 
defendant’s place of business in Calcutta, and demanded the 
money, which, howeyer, was not paid. The plaintiff conse­
quently on 8th March 1886 instituted tliis suit for the amount 
claimed, stating that his cause of action arose in Bhadro 1292, 
when the demand was made.

The only defence material to this report was that the suit waa 
barred by limitation, the defendant not admitting the statements 
in the plaint “ as to the time when and circumstancos undep 
which the cause of action arose.”

The Subordinate Judge, as to the facts of the case, said ia liia- 
- judgment:— .

“ It is-admitted that defendant owned and oan-ied on banking jilasinoas at 
, Seraigani lindei the name of Meher Chand and (Jolap Ohand. The firm used  
to receive deposits of moaey from various parties, and paid iaterest tlnereon

(1) 6 0 . L, B., 470.
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at stipulated rates. In resp’eot of petty deposits no interest was paid. Tt 
appears that the firm closed bnsiness about the end of 1288 6 . S. (March— ~ 
April 1883), when the manager left Serajgunj and a subordinate o£Bcer was left 
in charge for purposes of a winding up. There is no dispute that one Brojo 
Sander Bhaduri deposited in the firm divers sums of money in the name of  
Rain Sunder Bhadori and Brojo Sunder Bhaduri. The date of the first deposit 
is not known, but it ia manifest from the proceedings that the amonnts 
deposited carried interest, that divers sums were withdrawn, and an account 
was struck at each year’s end. An abstract o f the account was furnished 
^,0 the depositors under the hand of the defendant’s servant. In 1282 B. S. 
Urojo Sunder died, bnt the account was continued by his brother Q-rish 
Shunder, who followed the footsteps of his deceased brother till the 
:ollapse of the Qrm. I t  is alleged in the plaint that the business carried 
>n with defendant's firm partook of the nature of a trust, that the rate o f  
interest stipulated for was 8 annas per cent, per month, and that it  lasted 
until BysakU 1290 B. S., when interest wHs paid for the last time. I t  is 
3.1leged that on the 22nd Srabun 1292 defendant dishonored a hundi for 
K«. 2,000 drawn upon her ; and a demand forthe withdrawal of the whole of 
the deposit, including interest, made in Bhadro following not having been 
2omplied with, the present suit has been brought for its recovery. Certain 
damages ate also claimed as having been sustained in oonsequeuoo of the 
dishonor of the hundi and non-compliance with the demand. The present 
suit has been brought by the plaintiff as executor to tbe estate of Brojo 
Sunder Bhaduri, deceased. Defendant,'in her written statement, has little 
to say against the claim of the plaintiff ou the merits, and her vakeel has 
distinctly given me to understand that in regard to the merits it  is not her 
.intenlion to raise a contest,”

On the question of limitation the Suhordinate Judge held 
that the case was governed by Art. 60 of Sch. I I  of the Limita­
tion Act of 1877; that the period of limitation ran from the date of 
the .demand; and that, the demand having been made within 
threp years before the ioetitution of the suit, the suit was in time. 
He accordingly gave the plaintiff a decree for the amount due.

The Judge on appeal held that the suit wtra one for money 
lent, and‘ was governed, by A rt 69» Sch. I I  of the Limita­
tion Act, under which limitation began to r un , from the time 
l r̂hen the loan was made. He, therefore, held t^at th^ suit -was 
barred, atid reversing the decision of the Sultiordinate, Judge 
disisi:isg6d the suit.

'^ o ia  this decision ,the pliaintitf appealed.
Baboo JddVfb Ghmder Sedl iov the appellant,.
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Baboo Mohesh Ghtmder Ohowdhry, Dr, Bash Pehari Cfk^i 
■ and Baboo Shmoda Churn MUter, for the respondent.

The following oases were referred to :—
H ingun Lotll v. Dehee Per shad (1); Bam. SvMi Bhu'SijQ'v, 

Brohmoyi Dasi (2); Tarirti Prasad Ghom v. Bam Krialmii 
Banerjee (3); Brommayi Dasi v. Abhai Ghum Ghowdhry (4) 
JVasir 6m AhdvZ Hahib Fazal v. Bayahhai Itchaohand (6) 
and Jaffree Begum v. Mahomed Zahoor Ahsum Khan (6).

The judgment of the Court (WiliSON and O'Kinealt, , J J  
was as follows ;—

This is a suit against a banker, or his representative by the 
representative of an alleged customer of the bank, to recover 
money deposited with interest,

(After stating the facts as above, and noticing other grounds 
on which the lower Appellate Court had reversed the decision 
of the first Court, the judgment continued.)

The remaining ground on which the decree of the first 
Court was reversed, the ground of limitation, gives rise to 
more diflScuIty. The question is whether the case is governe.d, 
by Art. 59 or Art. 60 of Soh. II  of the Limitation Act. 
Art. 59, dealing with “ money lent under an agreement that 
it shall be payable on demand,” prescribes a period of three- 
yeaxs fifom the time “ when the loan is made.” Art. 60 
dealing with "money deposited under an agreement that it. shall 
be payable • on demand,” prescribes three years from tho time 
“ when the demand is made ” I f  the former of these articles
governs the case as held by the lower Appellate Court, the suit 
is barred. If the latter governs, as held by the, & st Court, 
the suit is in time.

There can be little doubt probably that the money of a cus­
tomer in the hands of his banker is money lent, .^ad that Art. 
(69) might apply to the case if Art. 60 were not present. Pro­
bably too on the same supposition such money would often be 
money received to the use of the customer within the .ms^aning sl 
Art, 62. But the question is not whether such a gaaei is

(1) 24 W. R., 42. (4) 7 B. L, R., 489,
(2) 6 0. L. R., 470. (5 ) 10 Bom., 300.
(3) 6 B. L. R., 160, (6) 2 N. W.j m .
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covered “by the words of Art. 69 or any other aitiole, hut 
>vhether Art. 60 applies to it; for if it does, the more specific" 
provision must ptevail.

Assuming money paid fo a man’a credit with his banker to be 
mdney tent to the latter, the loan is at least of a very special kind, 
hatdng many peculiarities, which have often been pointed out. And 
the question is whether such a ti'ansactiou is a deposit within the 
meaning of Art. 60. That in ordinary and popular language it 
is so there can, we think, be no doubt. Take up a newspaper, and 
look at the returns of any bank which publishes the details of 
its position, and you will always find public and private deposits 
used in the sense of balances. Indeed " deposit ” seems to us 

Ŝ the word which any one not a lawyer would be more likely to 
use than any other to express money in a bank.

In the schedule in question the term “ deposit” or its corre­
latives are used in the article now in question, and in Arts. 
183 and 145. lii the latter two instances, which have to do 
with moveable property, it is clear from the context that the 
deposit meant is a deposit of goods to be returned in specie, and 

ifl in accordance with the old use of " deposition/' with which 
all lawyers are &miliar. In Art. 60, dealing with inoney, 
it is equally clear that a return in specie is not o6nt6mplated. 
I t  is so  first, because i t  would-be contrary to the ordinary usage 
of the language to hold such a thing; deposits of money are 
made, for instance, under many Acts of the Legislature with 
public officers and others, and no one ever heard of the idea 
of the return of the identical coins deposited. I t  is clear, 
secondly, because the word “ payable ” excludes such an idea.

So &r as the Act itself is concerned then, we have, in order to 
give a meaning to.Art 60, to find a oaae in which one man places 
bis, money in the hands of another, on l^e terms that ap 
eaaivpi]ien.t sum is to be paid back, on demafid, attd a case to 
Sfhieh, ficoording'to the ordinaiy usage of thelangu^^ the. term 

is applibable. And we think the of*th  ̂banker
todhJfl QUBtomer.is e x ^ tlj Buoh a case.

Tmhing to the authorities, the decisions upon the, earlier 
imitation, Acts do not seem- to afford a ny assistance. There 

in them no provision iSES ffltatr ia  ^ i i < . Ths
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1888 provisions as to deposits corresponded rather to Art. 145 area 
clearly contemplated the return of goods in specie.

The meaning of Art. 60 in the schedule to the present-Act 
has been considered in the case of Ram SuTeh Shunj\j v. 
Brolmoyi Dasi (1). That case came on second appeal before 
White and Maclean;-JJ. The facta are thus stated in the judg­
ment of White, J . : “ I t  has been found by the lower Appellate 
Court that in 1861 the plaintifif deposited Rs. 1,000 with 
the defendant’s father, who Trvas to pay upon it interest, 'which 
■was originally fixed at 16 per cent., but was subsequently reduced 
to 12 per cent., and that up to the close of the year 1282, 
corresponding with 1876, the plaintiff regularly received her 
interest. The agreement made at the time of the deposit was, 
that the money be repayable on demand.” That learned Judge 
then says that “ the lower Appellate Court considers that the 
transaction was a deposit, and that as-the demand was alleged 
to have been only recently made, the plaintiff is not barred.” 
He diaap.nta from the view that the transaction was a deposit; 
but he held that, viewing the case as one of loan, the same 
result followed, for interest had been paid within three years. 
In giving his reasons for not regarding the case as ono of deposit 
under Art. 60 the learned Judge said: “ In .my bpinion 
the transaction, though called a deposit, was in point of law a 
loan upon which interest was to run.” We quite concur in 
thinking that the mere use of the term “ deposit '* cannot alter 
the substance of the transaction. And in that case, so far as 
appears from the report, the borrower was not a banker or a 
person carrying on any business analogous to banking; nor did 
the lender keep with him anything similar to a banking account 
But the learned Judge added: “ I  think that the word ‘ deposit' 
in the Limitation Act, as distinct from ‘ loan,’ points to .cases where 
money is lodged with another under an express trust, or under 
circumstances from which a trust may be implied." Maclean, J.,, 
is only reported to have said: " I  concur in dismissing the appeal, ’̂ 
There is nothing to show whether he concurred in the vi^w 
just <ated as expressed by White, J., and that view was obviously 
not necessary to the decision of the case. We are unable 

(1) 6 0 . L. R„ 470.
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to concur in the view there expressed by White, J. Had it  1888
amounted to a decision of the Bench, we should have thought ibhitb
it necessary to refer the present case to a Full Benqh, but as it 
does not do so, we are bound to act on our own view of the law.

For several reasons we think “ deposit ” cannot have been 
used to mean “ trust.” In the first place, so to hold appears to 
be giving a wholly new meaning to the word, for which there is 
no sanction in popular iisage or in the ordinary terminology of 
the law, or in the context in which the word occurs. In  the 
second place, the case of trust is elsewhere provided for in the 
Limitation Act. Thirdly, to apply Art. 60 to express trusts 
might lead to great confusion, and might curtail very seriously 
the beneficial effects of s. 10 of the Act.

We think, therefore, that the suit is not barred by limitation, 
and that the decree of the lower Appellate Court must be set 
aside and that of the Subordinate Judge affirmed with costs 
in all the Courts.

j .  V. TV. Appeal oZiowecZ.

Btfofe Mr, Ju»Hee F igct a n d ‘Mr. Jvstka OordM.

I*r THB MATTBB oy THB AppttoATiofT OF POBBSH MATS OHATTERJBB 
8E0BBTART OF STATE FOR IN PIA  IN COONCIL (rbpresentbd 
Br THE OOLLBOTOB ov  24-Pbbciujinahs) Aitd OTHERS." August 3,,

Jppeal—Additional Judge~Bi»tr%et Judge— Land Acquisition Act (JT <jf 
1870), 8. 39— C»o« Procedure Code {Act X I V  of 1882), 8. 647.

An Additional Judge appointed to hear cases under the Land Aoq^uisition 
Act, 1870, is a District Judge within the meaning of s.. 39 of the Act.
Under s. 647 of the Civil Procedure Code an appeal from the decision o f  
an Additional Judge so appointed lies to the High Court.

T h is  was an appeal to the High Court &om the order o f  tho 
Additional Judge of the 24-Pergunnahs, hearing cases under the 
Ijand Acquisition Act, 1870, dated the 6th March 1888, refusing 
to set. aside his order of the 1st Ma<rch mads ^  jparte.

Baboo Mov&n&ra Naik MuJeevyi for the appellant.
* Appeal from Order No, 209 o f 1888, against tlie order B . F .

Banipiqi, Esq., Additional Judge of 24-P6rgunnahB, dated the 6th of Marctt 
1888.


