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snbstance resembles the authority given in the present case, if
indeed it is not stronger, the agenty could de any act which he

"deemed proper for the purpose of the conduct of the suit. The

acts of the agent are acts of the parties. Act X of 1873 enables
a party to make the offer which was made in the case before us.
That is a step in a suit which, however rare in its occurrence,
may arise as an incident in a suit. I see no reason why an agent
anthorized to conduct a suit is not authorized to take the step
provided by Act X of 1873, The reasons given by the Bombay.
High Court, as my learned brother bas pointed out, appear to be
directed to questions relating to thelperson who takes the oath
and not to the person who makes theloffer. It is for this reason
that I feel less hesitation in differing from the Bombay High
Court. In my opinion the offer made here is contemplated by and
included in the authority given by the plaintiff to her husband, by
whose aets in the suit the plaintiff is bound,

By tax CourT—The appeal is allowed. The order of the
court below is set aside and the decree of the first court is restored
with costs in all courts.

Appeal allowed.

REVISIONAL CRIMINAL,

Beforel Mr. Justice Tudball andiMyr, Justice Walsh.
EMPEROE v. GOBIND SAHAL #

Criminal Procedure Code, section 869--Review of judgement—Power of High
Court lo veview its orders on the oriminal side—Rules of Cowrt, chapter
V11, rule 8—Finality of order.

Held, that the High Court hag no power to review an ordor dismissing an
application for revision made by an accused person. In the matier af the peti-
“tion of F. W-Gibbons (1) and Queen-Bmpress v, Durga Charan (2) followed.

But so long a8 an ordor is not sealed ag Irequived -by chapter VII, ruls 8,
of the Rules of Court, it is not final, and it is open to the Judge who passed
it to alterit., Queen-Empress v. Lalit Tiwari (3) and Emperor v. Kallu (4)
followed,

Tag fact of this case were as follows :— :
The applicant Gobind Sahai was called upon by a Maglstrate

of the first class to show cause why he should not_be bound over

% Criminal Revision No. 1136 of 1915.
(1) (1886) I L. R., 14 Oalc., 42. (3) (1899) I. L. R., 21 All, 177,
(2) (1865} 1. L. B., 7 All, (73, (4) (1904) L L, R., 27 All,, 92,
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to be of good behaviour. An order was passed against him and
he was directed to furnish security. He appealed to the Diatrict
Magistrate, bup his appeal was dismissed. He thenapplied inrevi-
siou to the High Court on the 26th of June, 1915, On the 2nd of
July, 1915, Mr. Justice BANERSI sitting singly after hearing Coun-
sel on his behalf passed an order rejecting the application. That
order was signed by Mr. Justice BaNERJI, but was not sealed. On
the 6th of September, 1915, the applicant presented an applica-
tion to the learned Chief Justice on which the following order
was passed—Lay before Mr. Justice BANERJII and let this man be
informed of the date fixed for hearing.”

On the application being laid before Mr. Justice BANERJI, he
referred it to a Bench of two Judges on the question whether such
an application would lie.

Bubu Suilanath Mukerji, for the applicant :—

According to section 369 of the Code of Criminal Procedure a
High Court has power to review its own judgement. The wording
of the section is clear and shows that the High Court only can
veview its own judgement though no other court ecan. If it was
the intention of the Legislature that no court should be allowed to
review its own judgement then it would have said so in clear
terms and made Do exception. Section 369 as originally ingro-
duced in the Criminal Proecedure Code Bill of 1881 reads :— “ No
court when it has signed its judgement shall alter or review the
same, except as provided in seetion 895 or to correet a clerical
error.” It will be observed that when the Bill was passed into
law an exception was made in the case of High Courts, and
this must have been done intentionally. The powers of the high-
est tribunal in the land should not be restricted in any way.
Suppose & man has been convieted of murder and the conviction
has been upheld by the High Court and then the murdered man
turns up, what will happen to the accused if the court cannot
revise,its orders ¢ Such cases are rare, but have oscurred. If the
only remedy is remission of the sentence by the Government, that
is not tlhre same thing as an acquittal. The accused will always
have a conviction against him for an offence which he never
committed, Section 484 of the Code of Criminal Procedure of
1872, paragraph 1, read :— When a judgement. or final order has
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been so signed it eannot be altered or reviewed by the court which

. gives such judgement or order.”” The alteration is suggestive and

clearly indicates the intention of the Legislature. The cases In the
matter of the petition of F. W. Gibbons (1) and Queen-Empress
v. Durga Charan (2) are not good law. In apny case in the
present case the order to be reviewed was not sealed and as such
it is not a complete order and such an order can certainly be
reconsidered ; Bmperor v. Kallu (3), and Queen-Emjgress v. Lol
Tiwari (4). The last line of the last cited ruling shows that a
review ol julgement is contemplated. '

The Assistant (fovernment Advocate (Mr. R. Malcomson), for
the Crown :—

Phe ruling in 14 Calenttn is a Full Bench ruling and it and
the Allahabad case have been followed for the last 30 years
There is no apparent reason why the law as laid down in those
cases should now be altered. The rules of the High Court do not
contemplate the sealing of an order which is written by the Judge
himsgelf. Only orders which are dictated require sealing.

Tupsall and Watsg, JJ.:—The facts before us are as
follows :—The applicant Gobind Suhai was called upon by s
Magistrate of the first elass o show cause why he should not be
bound over to be of good behaviour. An order was passed against
him and he was directed to furnish security. He appealed to the
District Magistrate, but his appeal was dismissed. He then
applied in. revision to this Court on the 26th of June, 1915. On
the 2nd of July, 1915, Mr. Justice BANERJTI sitting singly, after
hearing counsel on his behalf, passed an order rejecting the
application. That order was signed by Mr, Justice BANERJI, but
was not sealed. Onthe 6th of September, 1915, the applicant
presented an applieation to the learned Chief Justice on which the
following order was passed :—* Lay before Mr, Justice BANERJI
and let this man be informed of the date fixed for hearing.” On
the 10ch of November, 1915, Mr. Justice BANERJT passed an order
referring the question to this Court as to whether or not an
application for review can lie in the eircumstances of the case.
He appears to have been in doubt as to the exact nature of the

(1) (1886) I L. B., 14 Oale, 42.  (3) (1004) L L. R., 27 AL, 92.

(2) (1885) LeL. B., 7 AL, 673, {4) (1889) I, L. R., 21 AlL, 177,
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application, as he remarks in the course of his order that « it is

difficult to say whether this last application is a fresh one for-

revision or an application for review of judgement.” He referred
the case, however, to a Bench of two Judges with a view to a
decision on the question we have mentioned above pointing out
that a Full Bench of the Caleutta High Court had in Tn éhe
matter of the petition of F. W. Giibbons (1) held that no review
could lie. Apparently it was not brought to Mr, Justice BANERIT'S
notice that the point is one which is already covered by a decision
of two Judges of this Court. In the case of Queen- Empress v.
Durga Charan (2) a Division Bench of this Court held that the
High Court has no power under section 369 of the Code of Crimi-
nal Procedure to review an order dismissing an application for
revision made by an accused person, and the only remedy is by an
appeal to the prerogative of the Crown as exercised by the Local
Government. The Code of Oriminal Procedure of 1882 was then
in force and in this respest does not ditfer from the present Code.
It is, moreover, in full agreement with, the decision menticned
above reported in I. L. R., i4 Cale,, 42. No dissent has ever
been expressed from this decision in this Court and we can sec no
reason whatsoever, when the Legislature has not in express terms
given this Court statutory power to review its judgement in
criminal cases, to ditfer from the abovementioned ruling. We,
therefore, are clearly of opinion that an application for review in
the present matter cannot lie. But we bave also been pressed
with the decisions of this Court in the cases of Queen-Zmpress
v. Lalit Tiwari (3) and of Emperor v. Kallu (4), and it
is urged before us that, the order of Mr. Justice BANERJI not
having been sealed, it is still open to the applicant to come to this
Court ‘with the present application. On behalf of the Crown it
was urged that, the order did not require sealing in view of the
~ language of the rules 5 and 8 of chaptier VIL of the rules of this
Court. 1t is clear from the office report that such orders are not
usually sealed; bub in our opinion the rules mentioned above
clearly direct shat such orders should be sealed, This being so,

the two rulings mentioned above do apply to the cireumstances of ‘

(1) (1885) L L. B, 14 Oulo., 42, (3) (1899) L. L. R., 21 ALL, 277. '
(3) (1885) I. L. B., 7 AlL, 672. (4) (1904) 1. T R, 27 401, 02,
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the present case. But in accordance with those two rulings it is

only the Judge concerned who can deal with this matter. Tt will

be open, therefore, to the present applicant to make any such
application as he deems fit to Mr. Justice BANERJI in view of those
two rulings, It is not possible for us to deal with this matter.
In so far as it is an application for review, the present application
must fail and we reject it. In so far as it is an application
contemplated by the two rulings mentioned above, it must be dealt
with by Mr. Justice BANuRyI. For this purpose it must be sent
back to Mr. Justice BANERJI, and it will be open to him to pass
any such order as he may deem fit,

The case coming back to Mr. Justice BANERJI his Lordship
passed the following order.

Bangry1, §.—A Bench of this Court has held that as the order
passed by me on the 22nd of July, 1915, was not sealed, this
application for revision must be deemed to be still pending. I have
heard the learned vakil, who has now appeared for the applicant
and who has addressed the Court at considerable length. I see
no reason, in view of the findings of the courts below, to admis
this application. I accordingly reject if.

Application rejected.

MISCELLANEOUS CIVIL.

Before Mr. Justice Tudball and My. Justice Piggott.

JAI KISHAN JOSHI (Prainrmrr) v. BUDBANAND JOSHI axp
AvOTHES (DEFBNDANRTS).®

Aet No IX of 1908 (Iadian Lémitation Act), schedule I,)artioles 134, 144—Suit
Jor redemption by co-morigagor—-Property already redcemed re-mortgaged
and finally sold to Sesond wmortgagee—Limitation—Adct No. IV of 1882,
(Transfer of Property Act), seotion 95.

In 1860 the father of a family of four sons mortgaged somoe of the family
property. In 1877, after the death of the father, one of the sons agaid morte
gaged the property and with the money borrowed on the second moi:tgage
paid off the first mortgage. The second mortgagee or his son remined in
possession of the property as mortgagee until 1898, when the second mortgagor

gold it fo the son of the second mortgages. In 1912, o grandson of the original
mortgagor sued for redemption of the mortgage of 1860.

® Qivil Migcellaneous No. 86 of 1916,



