
Bafore Mr. Jiisiiee Tudball and Mr. Justice Walshs 

WAST-UZ-ZAMAN KHAN (DependA.NT) v. PAIZA BIBI (P la in t i f f )*  . Dec&ntber, 

Act Fo. X  of 1873 (Indian Oaths A ct), seatims 8 ,9  and 10— Principal and 
agent-A gent holding;power-of-attorney to conduct suii jor  principal— Vow&r 
of agent io agree to suit being decided according to statement ofi m ih o f  
defendant.
A lady who was plaintiff in  a salt gave to lier husband a special power-of- 

attomey to coaduot the case ia her behalf as ba should desm fit” . He waB 
authorized to compromise or withdraw the suit, to Esfer it to arbitration and 
to aominate arbitrators, and finally the plaintiff said that every step that he 
might take in the conduct of the case was to be considered as having been 
taken by herself.

Held, that the husband had power to take action under sections 8, 9 and 10 
of the 0.iths Act, 1873. Sadaihiv Rayaji v. Marnti Vithal (1) dissented from.

The facts of this case were as follows :—
One Faiza Bibi brought a suit against the defendant appellant 

Wasi-uz-zaman Khan pleading that the latter had widened a 
certain ditch which existed between two plots owned by the 
parties, at the expense of the plaintiff, that is, he had taken earth 
from her side of the ditch, and thus reduced the area of her plot 
and damaged her trees. The suit was contested by the defendant.
For the proper conduct of the suit the plaintiff executed a special 
power-of-attorney in favour of her husband. She gave him full 
powers to conduct the case as he should deem fit, and in the deed 
she also set out that he had power to compromise the suit, to 
withdraw the suit, to refer the point in dispube to arbitration, to 
nominate and appoint arbitrators, and concluded by saying that 
every step that he might take in the conduct o f  the case was to be 
considered as having been taken by her herself. In the course 
of the suit the huaband stated to the court that if the defendant 
would take his oath on the Koran  and swear that no damage 
whatsoever had been done to the plaintiff or earth removed 
from her side of the ditch, the plaintiff would abide by that 
oath and the case should be decided accordingly. The defendant 
took the oath and he testified that he had not removed earth from the 
plaintiff's side of the ditch nor had in any way damaged her plot 
or trees. ’ Thereupon the court of first instance dismissed the suit.
The plaintiff appealed. The court below, relying on the dacisioa

*  First Appeal No. 129 of 1915, from an order of Muhaminffid HTOin,
Officiating District Judge of Ghazipnr dated the of Juae, 

cu  (iSflOi I  L . R ,  14 Bom., 455.
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1915 in Sadashiv Mfiyaji v. i\{:j,ribl,h Yitlvil (1), and also on the
ground that the power-of-attorney in favour of the hushand did

2AMAN Khan authorize him to take the step he had taken allowed the appeal,
„   ̂„  set aside the decree of the first court and remanded the suit to
T aiza Bibi.

that court for decision on the merits.
The defendant appealed to the High Court.
Mr. Muhammad Ishaq Khan, for the appellant.
Maulvi Iqhal Ahmad, for the respondent.
Tudball, J.—This is an appeal from an order of remand and 

arises out of the following circumstances. The plaintiff respondent 
Faiza Bibi brought a suit against the defendant appellant Wasi* 
uz-zaman Khan pleading that the latter had widened a certain 
ditch which existed between two plots owned bj;' the parties, at the 
expense of the plaintiff, that is, he had taken earth from her side 
of the ditch, and thus reduced the area o f her plot and damaged 
her trees. The suit was contested by the defendant. For the 
proper conduct of the suit the plaintiff executed a special power- 
of-attorney in favour of her husband. She gave him full powers 
to conduct the case as he should deem fit and in the deed she also 
set out that he had power to compromise the suit, to withdraw 
the suit, to refer the point in dispute to arbitration, to nominate 
and appoint arbitrators and concluded by saying that every step 
that he might take in the conduct of the case was to be considered 
as haying been taken by her herself. In the course of the suit the 
husband stated to the court that if  the defendant would take his 
oath on the Koran  and swear that no damage whatsoever had been 
done to the plaintiff or earth removed from her side of the ditch, 
the plaintiff would abide by that oath and the case should be 
decided accordingly. The defendant took the oath and he testified 
that he had not removed earth from, the plaintiff’s aide of the ditch 
nor in any way damaged her plot or trees. Thereupon the 
court o f first instance dismissed the suit. The plaintiff appealed. 
The court below relying on the decision in Sadashiv B dyaji v. 
Maruti Vithal (1), and also on the ground that the power-of- 
attorney in favour of the husband did not authorize Jiim to take the 
step he had taken, allowed the appeal, set aside the decree o f the 
first court and remanded the suit to'that court for decision on the 

|1) (1890) L  L . B., U  Bom., 45S.
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1915merits. It is contended before us on behalf of the defendant 
appellant that the special power-of-attorney in favour of the plain- 
tiS’a husband gave him full power to take the step which he did ziian Ksxa 
take. It is urged that the decision mentioned above is not 
corre ■% and should not be followed. It has been pointed out that 
in certain cases tho gaardiaii of a minor has been allowed to 
take the step contemplated by se3tions 8, 9 and 10 of Act X  of 
1873. The latter cases do not help us in any way. In so fa r  as 
the special power-of-attorney in the present case is concerned, I 
have examined the terms of ib carefully and find thab the plaintiff 
gave very extensive powers to her husband, for instance, to - aban­
don the suit as well as to compromise it. I have not the slightest 
doubt'-whatsoever thab the husband as agent of the lady had full 
power to take the step which he did take. Sections 8, 9 and 10 of 
Act X  ôf 1873 clearly contemplate that the action mentioned 
therein can be taken by a party to a suit. In the Act itself there 
is no language which goes to show that the word “  party ” can be 
used only in its restricted sense and not in the wider sense. The 
considerations which are to be found afpage 458 of the ruling in 
I. L. R., 14 Bombay, are considerations which really apply to a 
person who takes the oath rather than to a person who makes the 
offer. I can see no good reason why a ‘ ‘ duly ” authorized agent of 
a party should not make the offer contemplated in section 9. In 
the present case I am satisfied that the plaintiff’s husband had full 
power to take this step in view of the language of the power-of- 
attorney on the record. In my opinion the decision of the first 
court is corre3t and the order o f the court below should- be set 
aside.

W a l s h , J.— I  agree. My only reason for desiring to say any­
thing is that I  tljiak it important that p:*ople should understand 
the extent to which they are bouid by the acts of persons whom 
they employ with general authority to d>> acts on their behalf, and 
that iû ia equally important thab persons who deal with such agents 
should understand the extent of the authority given to the latter, 
and alsa because we are differing from the reported decision of 
two Judg.^s of'the High Court of Bombay, which is now of fifteen 
years’ standing. That decision is one which I am liaabie to 
follow/ Under such authority as was g iw n  in that
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1®15 substance resembles the authority given in th© present case, if
indeed it is not stronger, the agentj could do any act which he

zamam̂ Khan deemed proper for the purpose of the conduct o f the suit. The
Faiza\ ibi acts of the agent are acts of the parties. Act X  of 1873 enables

a party to make the offer which was made in the case before us. 
That is a step in a suit which, however rare in its occurrence,:
may arise as an incident in a suit. I  see no reason why an agent
authorized to conduct a suit is not authorized to take the step 
provided by Act X  o f 1873. The reasons given by the. Bombay, 
High Court, as my learned brother has pointed out, appear to be 
directed to questions relating, to the^person who takes the oath 
and not to the person who makes the nffer. It is for this reason 
that I  feel less hesitation in differing from the Bombay High 
Court. In my opinion the offer made here is contemplated by and 
included in the authority given by the plaintiff to'her husband, by 
whose acts in the suit the plaintiff is bound.

By the Court.—The appeal is allowed. The order of the
court below is set aside and the decree of the first court is restored 
with costa in all courts.

Appeal allowed.

RBVISIONAL GEIMINAL.
1915 

December, 8, 
21.

Before\Mr. Jusim  Tudball and^Mr. Justice Walsh.
EMPEROR V. GOBIND SAHAI. «

Criminal Procedure Code, section S69—Beview of jucigement—'Power o f High 
Court to review its orders on the oHminal side ’—Rules of Court, chapter 
Vllf rule Q—Finality of order.
Held, that the H igh Court has no power to review an ordor dismissing an 

application for revision mtiide by an acouBod paraon. J>i the matter of the •peti­
tion 0 f F .  Ŵ Qibbons (1) and Queen-Hltnpr&ss v, D w ga  Gharan (2) followed.

Bat BO long as an ordoE is not sealed as frequii'od by chapter VII, mla 8, 
of the Rules of OouEt, it is not final, and it is opon to the Judge who passed 
it to alter it. Queen-Empress v. Lalit Tiwari (3) and Emperor v. KaUu (4) 
followed.

The fact of this case were as follows :— -
The applicant Gobind Sahai was called upon by a Magistrate 

of the first class to show cause why he should not be bound over
• Criminal Revision No. 1136 of 1915.

(1) (1886) I  h. R., 14, Oalc., 42. (3) (1899) 1. L . R., 21 A lt, 177,
(3) (188S|,I. L . R >7  AU.» C72. (4) (1904) I . L . K ,  27 AUi, 9^-


