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Their Lordships were referring to article 135 of Act XV of 1877. 
That article provide.s that a suit by a mortgagee for possession 
of immovable property must be brought within twelve years 
from the time when the mortgagor’s right to possession deter­
mines. The plaintiffs in the suit had been contending that article 
147 of the same Act was applicable to the case. That article 
provides that a suit for foreclosure by a mortgagee might be 
brought within sixty years from the time when the money became 
due. It is quite clear that their Lordships held that article 1S5 
was the article applicable. We think that the present appeal is 
concluded by this authority.

We may also refer to the cases of Shy am Chander Singh v. 
Baldeo (1) and Ram Dawav Rai v. Bhircjii Rai (2), where 
numerous rulings are referred to. We think that the cause of 
action accrued to the plaintiff in July, 1867, and consequently the 
present claim was barred within twelve years from the expiration 
of that date. We dismiss the appeal with costs.

Appeal dismissed.
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Before Justice Sir Pramada Oharali Banerji and Mr. Justice Walsh.
MAIIABIE PRASAD and akotheb { D efendakts) «. MASIAT-ULLAH

(PnAIKTIFP).*
Act No. I  of 1872 {Indian ’Evidence Act), section 94 —Mortgage—Construction 

of document—Misdescripiion of property mortgaged~-Uvidenee admissible to 
show to what property the mortgage was intended to appty.

On tliQ 27tb, of Marcli, 1864i, one H. B. mortgaged Mswas o i  the villages 
Anuda, Hasan Maladud and Paniyala. On the 6th of 3?ebruary, 1873, the 
mortgagee executed a second mortgage of ths villages comprised in  the mort" 
gage of tha 27th of March, 1864, but by mistake the name of the third village 
was entered in the eohedule of property mortgaged ag Halla Nagla instead 
of Paniyala.

Eeld that section 91 of the Indian Evidence Act, 1872, did not debar the 
mortgagees from giving evidence to show that the village of Paniyala was 
intended to bo charged by the mortgage of the 6th o f-S ’ebruary, 1873: the 
language of the latec mortgage could not be regarded as clear and unamliiguous.

Th^ principal question arising in. this case was one of the 
construction of a deed of mortgage, dated the 6th of February, 
1873. One Haidar Bakhsh executed three mortgages, dated

*  Second Appeal No. 1224 of 1914, from a decree of 0 . E . Gniterman, Addi­
tional 7udge of Moradabad, dated the 30th of April, 1914, modifying «  
of Mohsin AH Khan, Munsif of Bijaor, dated the 29 th Of

(1) i i m }  10 A. L . J., 633. (2) (1912) 10 A, &  : 1
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respectively the 27th ol March, the ^rd of April, 1864,
and the 6th of Febmai'y, 1873. The first was of hiswas of 
three tillages A.nuda, Hasau Mahdud and Paniyala ; by the second 
another 5 biswas of Paniyala was mortgaged j and by the third, 
which was for Rs. 15,000, it was declared that Es, 3,500 were to 
be a charge on the villages iBortgagcd by the bond of the 27th of 
March, 1864. In this third bond, however, the name of the 
third village was entered as Halia Nagla, instead of .Paniyala. 
The mortgaged property Avas sold in various portions to various 
purchasers in execution of money decrees against the'mortgagor, 
and the purchasois uf Paniyala then sued to redeem the mort­
g a g e s  o f  the 2tth  of March, 186*4, and tha 3rd of April, 1864, 
by payment of the proportionate amouut to which that village 
y,as liable. The lower appellate court held that under section 
94 of the Indian Evidence Act, 1872, evideuee could not be 
admitted to show that in the mortgage of February, 18*73, the 
entry of Halla Nagla was a mistake for Paniyala, and accordingly 
was of opinion that Paniyala was only chargeable under the 
two earlier ^bonds, The defeudants mortgagees appealed to the 
High Court.

Mr. M. Agcvrwala and The Hou’ble Pandit M oti-Lal 
Nehru, for the appellants.

Mr. B. B. 0 ’Conor and Tho Hon'bl© Dr, Tej Bahadur 
Sapru, for the respondent.

B a n e b j i  and W a l s h ,  JJ. -.—This appeal arises out of a suit 
for redemption of a mortgage. The property sought to be 
redeemed is a sliare in the village Paniyala, which, along with 
other property, was mortgaged by one Haidar Bakhsh, who was 
the owner of it. He executed three mortgages, in one of which, 
dated the 27th. of Marchj 1864, a 9^ biswa share in Paniyala was 
mortgaged alon^ with shares in two other villages. On the 3rd 
of April, 1864, he mortgaged five more biswas of the same village 
along with other property. On the 6th of February, 1873, he 
executed a mortgage for Es. 16,000, aud out of the  ̂considera­
tion for that mortgage he declared that Bs. 8^500 waa to be a 
further charge on the property comprised in the mortgage of the 
27th of J^arch, 1864.' In the description of the property on which 
a further charge was thus placed, were mentioned a 9| biswa
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share in each of tha villages of Anuda, Hasaii Mahdud and Halla 
Nagla; so th‘-it, in'3tead of iireatioaing Paaiyala under the mort­
gage of the 27th of March, 1864, which, together with the other 
two villages, was mortgaged, mention was made of Halla Nagla, 
The rights of the mortgagor in Paniyala have been sold by 
auction in exeontion of money decrees, and have been purchased 
by the plaintiff to the suit out of which this appeal arises, and 
by the plaintiff to the suit in the connected appeal No. 1225 of
1914. Portions of the mortgaged property ha ye also been pur­
chased by the defendants Nos. 1 and 2, who now represent the 
mortgagees. The integrity of the mortgages has thus been severed 
and the pliintifts are entitled to redeem on payment of the propor- 
t io D a te  liability of the property purchased by them for the mort­
gages which exist on it. ’ The plaintiff’s contention was that the 
village Paniyala was only liable under the two mortgages of the 
27th of March, 1864, and the 3rd of April, 1864. The defendants 
mortgagees, however, urged t h a t  there was a further charge of 
t?s, 8,500 on that village under the mortgage of the 6th of 
February, 1873. The lower appellate Goiirt, in view of the 
provisions of section 94 of the Evidence Act, was of opinion that 
the defendants were not entitled to show that Paniyala was one 
of the villages on which a further charge of Bs. 3,500 was 
created, inasmuch as in the mortgage deed of the 6th of February, 
1873, mention was made of Halla Nagla and not of Paniyala. 
It is clear from the terms of that document that the intention 
undoubtedly was to create a further charge on the property com­
prised in w h a t  was called the second mortgage, namely, that of 
the 27th of March, 1864. In t h a t  mortgage Paniyala was clearly 
included and not Halla Nagla. It also appears from the mort­
gage deed of the 6th of February, 1873, that where the mortgagor 
included in that mortgage property not included in the earlier 
mortgages, he distinctly said so. There is, therefore, no room 
for doubt that the intention was to create a further charge on 
Paniyala and not on Halla Nagla. Section 94 of the Evidence 
Act provides ihat “ when language used in a document is plain 
in itself, and when it applies accurately to existing facts, evidence 
may not be given to show that it was not meant to apply to 
such facts,” We are of opinion that tSe language ̂ uSed in the
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mortgage of the 6th of February, 1873, is nob plain and
-------------  unambiguous, as we have already poiated out. In the opaning
ÊASAD̂  part of that doeumeut mantion was made of the mortgagG of the 

27th of March, 1.S64, which created a charge on Paniyala. The 
document of 1873 clearly purports to place a further burden of 
Es, 3,500 OD the property comprised in the earlier mortgage of 
1864, blit apparently the scribe of the document made a mistake 
in mentioning Halla Nagla ag one of the properties included in the 
earlier mortgage of 1864, instead of Paniyala. This was clearly 
a misdescription, and the case is, in our opinion, one of misdes­
cription and mutual mistake. This being so, section 94 of the 
Evidence Act does not preclude the appellant from showing 
what was intended to be included in the mortgage of 1873. In 
our judgement the plaintiff can redeem Paniyala by payment of 
the proportionate liability of that village, not only under the 
mortgages of the 27 th of March, 1864, and the 3rd of April, 
1864, but also under the mortgage of the Gth of February, 1873, 
for Rs. 3,500 out of the amount secured by that mortgage. As 
the amount for which Paniyala is rateably liable under these mort­
gages hasjiot been ascertained by the’court below, we must refer 
an issue to that court to determine what is the amount of the pro­
portionate liability of Paniyala. We accordingly refer the follow­
ing issue to the court below under order X L l, rule 25, of the 
Code of Civil Procedure :—

“ What is the amount of the rateable liability of 14| bis was 
of the village Paniyala under the mortgages of the 2i'th of 
March, 1874, ^rd of April, 1S64, and the 6th of February, 1873.”  

The court may take additional evidence, if necessary, and in 
arriving at its conclusion will bear in mind the observations made 
above. On receipt of the findings, the usual ten days will be 
allowed for filing objections.

Issue remitted.


