
191SSo far from saying that, he dwelt upon the strength of the argu- 
meafc in favour of necessity, aad he -weafc on to saŷ  ‘ ‘ it does not

• I f  •seem that there is any ground for assuming that the money was d .

not taken for nsce'ssity, though it oanEob he said that plai ntiff has 
clearly proved this.”  Under these circumstances it is impossible 
for me to come to the conclusion that the District Judge intended 
to find that there was no necessity.

Issue referred.
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Before Sir' H m ry Richards, Knight, Chief Jmtiae, and Mr. Justice Muhmnmad
Eafiq. 1916

BAITSGOPAL AND othehb (P la in t if fs )  v. SHEO RAM SINGH and November, 30.
OTHBES (Dj3FB:NDANTS).*

Mortgage— Construction of document—Anomalous mortgage— Sicit for fare- 
ol-osure— Lmiialio7i-~Act No. IX  of 1903 (Indian Limitation Act), so'heduU I, 
article 135—B.igit,lation Wo. X Y I l  o f  1806.
A mortgaga was made on the 25fch of February, 1866, for a period of six 

years. It was provided fhat, i f  af tar sis years anyfch.ing remained due to the 
mortgagees, they might forthwith enter iafco possession of the mortgaged pro
perty and realize the principal and InterGSc. It was further provided that the 
property would not be transferred so long as any prinoipal or interest remained 
due ; and that if it was transferred, or if the money due to the mortgagee was 
not paid, the mortgagee, without waiting for the expiry of the sis years, mighii 
brkig a, suit for recovery of the prinoipal and interest, and m îght also get posses
sion “  by completion of sale.”  Nothing at all was paid by the mortgagor in the 
way of either prinoipal or interest and in 1837 part of the mortgaged property 
was transferrei. PL’oosedlags uular seotio i S of Regulation X V II of 1806 ware 
not taken by the mortgagee. In the year 3910 the reprasentatiye of the mort
gagee instituted a suit for foreclosure.

Held, on  a construction of frhe mortgage bond in suit, that the aaus® of 
action acorusd in 1867, and the suit was barred by limitation.

EisJiori Mohun Boy v. Oanga Baku D&bi (1) distinguished. Brinatli 
Das V. Khetler Mohun Singh (2) followed. Shyam Ghander Singh v. Baldeo
(3) and Ba,m Dawar Bcti v, Bhirgu Bai (4) refereed to.

T his was a suit for recovery of money and in default of pay
ment by the defendants, for foreclosure of the mortgaged property.

Thq property in dispute, a village called Razipur, was mort
gaged by the predecessors in title of the defendants on the 25th of 
February, 1866, for a period of six years. It was provided by the

# First Appeal No. 4 i9  of 19L3, from a decree of Murari Lai, Subordinata 
Judge of Gawnpore, dated the 2nd of October, 1913.

(1) {1895/ I. L R., 23 Oalo., 328. (3) { l 9 l ^  10 A. h,
(3) (1889) I, L. B., 16 Oilo., 693. (4̂  IQ K, h . j . i  SiS.



1915 that the mortgagors were to remain in possession and pay the
---------------interest half-yearly. It was further provided that if  the money

t,. was not paid within the stipulated period the mortgagee will be 
entitled to recover possession of the mortgaged property; and if 
the property was transferred by the mortgagor without payment 
of the mortgage money, the mortgagee would be entitled to fore
close the property. The property passed to the defendants after 
the mortgage. The present suit was brought by the mortgagees for 
foreclosure on the 2nd of July, 1913. The plaintiffs alleged that 
the cause of action arose in their favour in 1867, when a part of 
the property was sold in execution of a decrce and also in 1904 
and 1905 when the mortgagors transferred the rest of it to the 
defendants. The defendants, among other pleas, raised the defence 
of limitation. The court below dismissed the suit as barred by 
limitation. The plaintiffs appealed to the High Court.

The Hon’ble Dr. Sundar Lai (with him the Hon’ble Pandit 
Moti Lai Nehru), for the appellants

In 1866 when the mortgage in suit was executed Regulation 
X VII of 1806 was in force. Under that Regulation no suit for 
foreclosure could be instituted. A person wishing to foreclose 
had to apply to the District Judge to issue a notice to the mort
gagor to pay and the latter could pay within one year of the 
notice. I f  no payment was made, a suit for possession could be 
instituted. I f  proceedings under the Regulation, were not taken 
tbe mortgage kept alive. The object of the Regulation was to 
keep the mortgage in force and to prevent the property from 
being foreclosed until proceedings were taken under it. (He 
referred to section 7 of the Regulation.) It is thus clear that the 
present suit is not barred by limitation under the Regulation. In 
those days the tendency was not to cut short the period of limit
ation. No proceedings could be brought before the expiry of six 
years provided by tbe deed. The suit was not barred even under 
the Limitation Act of 1859. Assuming that twelve years' limit
ation applied, the suit would not be barred up to 1878 when the 
Limitation Act XV of 1877 had come into force. The Aofc of 1877 
gave 60 yeara limitation to a suit for redemption or foreclosure of 
a mortgage and that period began to run from the date the cause 
of auction arc jg. In this case the csmse of action arose in 1872 and
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60 years have not yet expired. The suit was brought within the 
two years allowed by section 31 of the present Limitation Act, 
The cases relied upon by the court below do not apply. There 
the time had expired before the Act of 1877 came into force. He 
discussed the following cases:—Imdad H usain  v. Mannu Lai (1), 
Kuhra Bihi v. Wajid Khan (2), Eishori Mohun Roy v. Ganga 
Balm Debt (S) and Srimati Sarasibala v. Nandlal (4). This 
is an anomalous mortgage. Two or more conditions could be com
bined as they have been in this case. Reference was also made 
to Thumbusa'wmy Mudelly v. Mahomed Uossain Rowihen (5).

Mr. B E. O'Conor (with him the Hon’ble Dr. l e j  Bahadur 
Sapru), for the respondents :—

The real question is whether the mortgage is one by 
conditional sale {hai hilwafa). In the deed there is no 
suggestion of sale. The essence of conditional sale is that it 
is a sale out-and-out of property, subject to a reconveyance. 
There must be an out-and-out transfer of title in a sale. The 
cause of action in this suit arose when the mortgage was execut
ed ; Shvam Ghander Singh v. Baldeo (6), Ram Dawar Rai v, 
Bhirgu Rai (7). Notice under the Regulation should have been 
given by the mortgagee within twelve years of the arising of the 
€ause of action. It was not given. The question, therefore, arises 
whether not giving of notice would save limitation. It is sub
mitted that once the cause of action arises limitation would go on 
running. The suit is, therefore, barred by limitation, SHnath 
Das V. Khetter Mohun Singh (8), KaHmdad Khan  v. Ihistaqim  
Khan  (9), Brojonath Koondoo Ghoivdry v. Khelut Chunder 
Ghose (10).

The Hon’ble Dr. Sundar Lai, in reply, cited Aman AH  v. 
Asgar AH Mia (II ).

E i c h a r d s ,  C.J., and M u h a m m a d  R a f t q ,  J . : — This appeal 
arises out of suit for foreclosure of a mortgatje said to have beea 
made^on the 2nth of February, 1866. The prin ipal sum alleged

(1) {1881} I. L. R  , 3 All.. 509. (6 ) (1912) 10 'A. b. J , 5i2,
(2) (1893) I. L. R , 10 A ll. £9. (7) (i9 l2 ) 10 A. L . J., 53H
(8) (1895) I. L  B., 23 C;ao., 228. (8) (1889) I; L. R ., 16 Oalc., (193.
{ i )  (1870) 5 B L. 21, 389. (9) (1903) I, L. R.. nr> AIL 4.
.(5) (1876) L. R.. 2 I, A„ 241. (10) (1871) 14 Moo. I. A., iU .

(1 1 ) a soy j I. U  R., 27 Calc., l8 5 .
14

Bah sso fu -
V.

Seeo  R ais
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1S15 to been secured was Rs. 3,000, The interest claimed is 
BAHsaopAr. Rs. 16,000, in all Rs. 19,000. The suit was instituted in Angust, 

©- 1910, a few days before the expiration of the special period of
grace allowed by section 31 of the Indian Limitation Act, 
1908. This provision was passed to meet the supposed hard
ship oceasioned by the decision of their Lordships of the Privy 
Council in the case of Vasudeva Mudalia'i^ v. Srinivasa 
Pillai (1). There can be very little doubt that this euactmenfc 
led to the institution of many doubtful mortgage suits. It 
is not alleged that from the date of the ' mortgage to the 
institution of the suit any payment had ever been made upon 
foot of the principal or interest secured by the mortgage. The 
plaintiffs were unable even to produce the original mortgage 
deed, but no question on this point is before us in the present 
appeal. The claim is at best an exceedingly stale one. The 
court below has held the suit barred by limitation. The copy of the 
mortgage which has been allowed to be given in evidencs, will be 
found at page 7 of the appellant’s book in First Appeal No. 382 
of 1911. The translation is not particularly accurate. It begins 
by a statement that the mortgagor has borrowed Es. 3,000, and 
has mortgaged the property for six years under conditio,na 
specified therein. The first clause provides that interest on 
the Rs. 3,000, at the rate of one per cent, per mensem should 
be paid every year in the month of Baisakh for six years. It 
goes on to provide that the moi'tgagor is to remain in possession 
and to pay the Government revenue. Clause 3 deals with 
redemption. Clause 4 provides that the mortgagor may make 
payments on account of principal. in the manner specified’ 
therein. Clause 5 provides that if after the expiry of the six 
years anything remains due to the mortgagees, the mortgagees 
may forthwith enter into possession of the mortgaged property 
and realize the principal and interest. Clause 6 provides that the 
property shall not be transferred so long as any part of the principal' 
or interest remains unpaid, and that if it is transferred, or if the 
money due to the mortgagees is not paid, the latter, without; waiting, 
for the expiry of the six years, may bring a suit to recover principal 
and interest and may also get possession by "  completion o f  

(1) (1907) I. L. R., 80 Mad,, 426.
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sale.”  The translation “  possession Ly foreclosure ” is not strictly
accurate. The more literal translation is that the mortgagee will ------------
get possession as that of a purchaser. It will be seen from the 
terms of this mortgage that the purchasers were to remain in 
possession until some one or more of the events mentioned 
in the deed occurred. This mortgage seems more like a " simple 
mortgage ” within the definition of such a mortgage in section 58 
of the Transfer of Property Act than a mortgage by conditional 
sale. Save for the words in clause 6, the mortgagor does not 
appear “  ostensibly to sell ”  the mortgaged property, words which 
occur in the definition of a mortgage by conditional sale as defined 
in the same section. The appellants contend that they were never 
entitled to get possession as “  owners ”  of the property until they 
had taken proceedings under clause 8 of Regulation X V II of 1806; 
that they could not take any such proceedings until the expiration 
of six years from the date of the mortgage; that consequently 
time could not possibly begio. to run against the mortgagee until 
the year 1872; that as the law stood at that time (in the year 
1872) they had twelve years within which they might institute 
a suit for possession or take proceedings for foreclosure ; that Act 
XV of 1877, article 147, gave them a right to sue for foreclosure 
within sixty years of the time of the money becoming due; that on 
the passing of Act IV  of 1882 (the Transfer of Property Act) 
proceedings under that Act for the realization of the mortgage 
debts were substituted for the provisions o f clause 8 of Regulation 
X V II of 1806, and that consequently, their suit having been 
brought within the period prescribed in section 81 of Act IX  of 
1908, the suit was within time. *

We must mention here that both the events mentioned in the 
mortgage, which would give the mortgagee a right to “  possession 
as a purchasst,” happened in the year 1867. Part of the mort
gaged property was transferred in July, 1867, and, as already 
mentioned, there has never been any payment on foot of principal 
or interest. The appellants contend that this can make no 
difference, and rely upon the decision of their Lordships of the 
Privy Council in K ishon Mohun Roy v. Oanga, Bahu Dehi (I).
It is true in that case their Lordships held that the stipulated

(1) (1895) I. L . R-. 23 Oafo., 228,
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■period ” mentioned in section 8 of the Regulation X V II of 
-1806 was the particular period mentioned in tlie deed, and that 
proceodiags under that section could not be brought before the 
expiration of that period, even where there was a contract in the 
deed of mortgage making without reference to rechnrption the 
whole principal kmt become due upon failure to pay interest at a 
c e r t a in  time We need hardly mention that the terms of the 
mortgage in the present suit are wholly different. Undor clause
6 the mortgagees were in the events which have hyppened entitled 
at once tp bring a  suit or get possessioa without wai ing for the 
espiry of the stipulated period. Furthermore, the condition that 
the property shall not be transferred was very ditferent from a 
mere stipulation that the money should become duv- if  default was 
made in the payment of interest. The transfer of part of the 
property prejudiced the security for the loan. We thiuk that 
under the cireumstances of this case we must hold that time began 
to run in July, 1867. Proceedings might then have been taken 
for possessioa in the Civil Court or for foreclosure under the 
Eegulation within twelve years.

In prin dple the circumstances of the present ea-e seem to 
be undistinguishable from the case of Srinath Das Y.'Klietter 
Mohun Singh (1). In that case there was a mortgage:, d itud the 
17th of November, 1865. Proceedings had beea taken iiuder the 
Regulation in the year 1873, but only the mortgagor w;iS served 
with the prescribed notices. The contending defondaiits, who 
were purchasers from the morigagor, had not been SL'rv<‘d. Their 
Lordships state at pages 700 and 701 of the report

“ The infcreoo îs of lacfc which the court is bound to <iraw from tho ovi.deuce 
or omission of evidence, in the case, appear to their Lordships as follows ; the 
foreclosure was as agai0st Hari Narain perfect on or liel'oie tiie 3ist of March, 
187‘! ; the purchasers from him were not served with notice as reijuirod by the 
Eegulatioa; they, therefore, remained unaffected by the proecediugs and the 
relammhi'p of mortgagee and person entitled to redeem continued to aubmt 
botwi;en Sham.i Suiidari aud them; the piirohjis vs havo ooaUaned in 'undis- 
turhed possesHion since the time of their respective puruhases ; uo iufci-'rcBt has 
ever been paid on iiccouut of the mortgage debt, if auy part of tire prm.oipal has 
bean'paid in tf̂ spect oi any of the plots, the liitest payment w.is tn;;de in August, 
ISv-fi ; therefore, if anicle 135 is the one applicabJe to the case, t 'l-e twelve years 
there allowed run out in the month of August, 1878, at the l .tcvst.”

(1) (leSCj I. L. E.. 16 Oalo., G.9;i.
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Their Lordships were referring to article 135 of Act XV of 1877. 
That article provide.s that a suit by a mortgagee for possession 
of immovable property must be brought within twelve years 
from the time when the mortgagor’s right to possession deter
mines. The plaintiffs in the suit had been contending that article 
147 of the same Act was applicable to the case. That article 
provides that a suit for foreclosure by a mortgagee might be 
brought within sixty years from the time when the money became 
due. It is quite clear that their Lordships held that article 1S5 
was the article applicable. We think that the present appeal is 
concluded by this authority.

We may also refer to the cases of Shy am Chander Singh v. 
Baldeo (1) and Ram Dawav Rai v. Bhircjii Rai (2), where 
numerous rulings are referred to. We think that the cause of 
action accrued to the plaintiff in July, 1867, and consequently the 
present claim was barred within twelve years from the expiration 
of that date. We dismiss the appeal with costs.

Appeal dismissed.
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Before Justice Sir Pramada Oharali Banerji and Mr. Justice Walsh.
MAIIABIE PRASAD and akotheb { D efendakts) «. MASIAT-ULLAH

(PnAIKTIFP).*
Act No. I  of 1872 {Indian ’Evidence Act), section 94 —Mortgage—Construction 

of document—Misdescripiion of property mortgaged~-Uvidenee admissible to 
show to what property the mortgage was intended to appty.

On tliQ 27tb, of Marcli, 1864i, one H. B. mortgaged Mswas o i  the villages 
Anuda, Hasan Maladud and Paniyala. On the 6th of 3?ebruary, 1873, the 
mortgagee executed a second mortgage of ths villages comprised in  the mort" 
gage of tha 27th of March, 1864, but by mistake the name of the third village 
was entered in the eohedule of property mortgaged ag Halla Nagla instead 
of Paniyala.

Eeld that section 91 of the Indian Evidence Act, 1872, did not debar the 
mortgagees from giving evidence to show that the village of Paniyala was 
intended to bo charged by the mortgage of the 6th o f-S ’ebruary, 1873: the 
language of the latec mortgage could not be regarded as clear and unamliiguous.

Th^ principal question arising in. this case was one of the 
construction of a deed of mortgage, dated the 6th of February, 
1873. One Haidar Bakhsh executed three mortgages, dated

*  Second Appeal No. 1224 of 1914, from a decree of 0 . E . Gniterman, Addi
tional 7udge of Moradabad, dated the 30th of April, 1914, modifying «  
of Mohsin AH Khan, Munsif of Bijaor, dated the 29 th Of

(1) i i m }  10 A. L . J., 633. (2) (1912) 10 A, &  : 1

3915 
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