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■it seriously urged that we should do so. 
with costs.

We dismiss the appeal 

Appeal dismissed.

Before Sir S m n j Sieliards, Knight^ GJde-f Justice, and Mr. Jusiioe Mtthammad
Bafig,

B A M  S A R U P  a n d  o t h e e s  (D E S 'a K D A N T s ) v.  J A S W A N T  B A I  a h d  o t h h k b

(P lAlH TIE'E ’S ).*
Act No. I X  of 1908 (Indian Limitation Act) ,  section 12 ; scjhedule I, 

article l ld —Limitatio^i—Ap’̂ lication for leave to appeal to His 
Majesty in Gounoil—Exclusion of time, rcquinte for obtaining a 
copy of the decree.

Held that section 13 oi the Indian Lim itation Act, 1908, applies to 
applications for Icava to appeal to His Majesty in  Counoil. The appellant is 
therefore entitled to exclude the day npon 'whioh theljudgement complained of 
was pronounced and the time requisite for obtaining a copy of the decree from 
the period of limitation, prescribed.

This was an application for leave to appeal to His Majesty in 
Couiicil against a decree of the High Court. A preliminary objection 
was taken that the application was beyond time, which resolved 
itself into the question whethez' the applicant was entitled to 
exclude from the period of limitation the time requisite for 
obtaining a copy of the decree from which the applicant sought 
leave to appeal.

Munshi GuUari Lai and Pandit Kailas Nath Katju, for the 
appellants.

Munshi Benode Behari, for the respondents,
R ic h a r d s ,  C. J., and M u h a m m a d  R a f i q ,  J. :~This is an appli

cation for leave to appeal to His Majesty in Gounoil. A point has 
been taken on behalf of the respondent that the application was not 
presented within time. Article 17 9 of the Limitation Act prescribes 
a period of limitation of six months from the date of the decree. 
Section 12, clause 2, of the Limitation Act now in force provides 
that in computing the period of limitation prescribed fo,|* an 
application “  for leave to appeal ” the day on which the judgement 
complained of was pronounced and the time requisite for obtaining 
a copy of the decree shall be excluded. It is admitted that if 
this provision applies to an application for leave to appeal to 
His Majesty in Council the^application is within time. Prior to 
the passing of the present Limitation Act, appeals to His Majesty
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had to be brought within six months from the date of the decree
and the applicant was not at ]iberty to exclude any time for the ---------- ——
purpose of obtaining a copy of the decree. Under the old Act âeto

this time was only allowed to applications for leave to appeal as
a pauper; but the clause of the section, as it now stands, is
general and appears to apply to all applications for leave to
appeal. It is highly probable that the words “ leave to appeal as
pauper were omitted so as to include applications for leave to
appeal in insolvency matters. But in construing the section we
must deal with the section as it now stands. On the plain words
of the section an applicant for leave to appeal is entitled to
exclude the period referred to. In our opinion the application is
within time.

The value of the subject matter of the suit in the court below 
and of the proposed appeal to His Majesty in Council is upwards 
of Es. 10,000. This Court did not affirm the decision of the court 
of first instance. The case accordingly fulfils the requirements of 
section 110 of the Code of Civil Procedure and we so certify. We 
make no order as to costs.

Application granted >

Before Sir Henry Eiohards, Knight,Chief Justice, and Mr. Justice Muhammad SafiQ
H A S NAEAIN a s d  a n o t h e r  ( D e p b s b a h t s )  v . BISHAMBHAR NATH

A T O  a n o t h b e  ( P i i A i N T iF F S ) .*  N o v e m b er ,  2 2 .

Bkidu law—̂ Mitakshara— Partition— Share o f  step-mother.
■Ondar the Mitaksliara law a step-motlier is enTitled, upon, pactition of 

the joint family property, to share equal to that of a son. Hemangini J}asi 
V .  Eedarnath Kundu Ghowdhry (1) distinguished Mathura Prasad v. Deoha (2j 
followed.

T h is  was a suit for partition of joint family property. The 
family consisted of the plaintiff, his half brother defendant No. 1 
and his mother defendant No. 2. The only question material to 
this report which was raised in the case was whether the second 
defendant was entitled to a separate share equal to that o f the 
sons, or whether she was only entitled to a half share of her own 
son’s shajre, that is, whether the property ought to be divided into 
three shares or- two. The court passed a decree in favour of the
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® First Appeal No. 283 of 1913, from a decree of Shekhar Nath Banerji, 
Bubordihate Judge of Agra, dated the 24th of JuM , 1913.
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