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th.0 quGstion or ho may procGsd to iiiquii’B into tho merits of the 
objection himself. Olauss (3) provides that it this last mentioned 
course is adopted the Collector is to foUow the procedure laid 

M o k a n d  of Civil Procedure for the trial of original
suits, and in that case an appeal lies to the District Judge (sec
tion 112). It is clear that no appeal lies to the District Judge 
when the Collector makes an order under clauses (a) and (6) of 
section 111 (1). Clause (2) provides that if  the Collector requires 
a party to bring a suit within three months and he fails to comply 
with the requisition, the Collector must decide the question against 
him. It is contended on behalf of the appellant that he substan
tially complied with the order of the Collector directing him to 
institute a suit. We find that all he did was to put in a defence 
to the efiect that the family was a joint family and that the suit 
should be dismissed on the ground that all the family property 
had nod been included in the suit, lb is stated (probably correctly) 
that the result of this defence was that Mukand Lai’s suit for 
partition in the Civil Court was dismissed. In our opinion what 
Har Prasad did was in no way a compliance with the order of the 
Collector directing Har Prasad to institute a suit in the Civil 
Court within three months. Even if we assume that Har Prasad 
substantially complied with the order o f  the Collector aiid that 
the latter should have decided in favour of Har Prasad, the section 
does not provide for an appeal in such case to the District Judge. 
W e think the court below was right. We accordingly dismiss 
the appeal with costs*

Appeal dismissed.
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Before Justice Sir Frmrnda Gharan Bam rji, and Mr. Justice TudbalL 
1915 EHETRA (DaraNDAST) v. MUMTAZ BEGaM  (P la m e im ) a to  INAM A LI 

jyaV&mher, 22 ,' KHAN ( Dhfbndant ) .•
Civil Procedure Code C19Q8J, order XXI, rule GS^Sxecution of dearee—Suii /oj* 

deolaratioji that̂ roff&rty U not liable to attaohmmt and sale—Valuation of 
suiL '■
Bald that in a suit for a daolamfcion that propocty ia nob liable to attaoh." 

jnenb aad sale in execution o£ a decree, vAera the value o£ the property ia in 
esfiess of the amount claimed ia  axacutioa of the dooEae, the proper valaation 
of the suit for the parpose of jurisdiotioa is, not the value of the property, but

*  First Appeal No. 353 of ̂ 1913, £iom a deoree of Shekhar Nath Baaeeji, 
Saboxdiaats JuCga of Agra, dated the 1st ol August, 1918.



the amount for tie  decree may be executed. DwarTta Das v. KammTiar
Frasad (i) and Dhan Devi v. Zamurrad Beg am (2) followed. Fliul Kumari 7.
Gkanshyam Misra (3) referred to. Khetba

The facts'of this case were as follows ;—  Mdmtas
The first defendant, who is the appellant here, holds a decree Beqam .

against the second defendant, the husband of the plaintiff respond
ent. In execution of that decree he caused the property in suit 
to be attached as the property of his judgem ent-debtor. An objec
tion was preferred by the plaintijff claiming the property under a 
sale deed alleged to have been executed in her favour on the 22nd 
of May, 1912. Her objection having been overruled she brought 
the present suit on the 4th of January, 1913, and asked for a 
declaration that the property in suit “  was not liable to attach
ment and sale in satisfaction o f the amount due to defendant No.
1,” and she also prayed that her right to the property be declared.
She alleged the date of the cause of action to be the 4th of, Jan
uary, 1913. No doubt she made her husband a party to the suit, 
but she asked for no relief against him and did not allege any 
cause of action which would entitle her to sue him. Apparently 
her husband was only mad6 ar formal defendant to the suit. The 
lower court decreed her claim and the deoree-holder, the defend
ant No. 1, has preferred this appeal.

Pandit Shiam Krishna Bar and Babu Warain Prasad 
Ashthana, for the appellant.

The Hon’ble Dr. Tej Bahadur Sapru, Mr. Ibn Ahmad and 
Babu Girdhari Lai Agarwala, for the respondents.

BanerJI and TuDBALL, JJ. :—The first question which arises 
in this appeal is whether the appeal lies to this Court. For the 
decision of that question we have to determine what was the value 
of the subject matter of the suit in the court below. I f  the 
amount of that value was below Rs. 5,000, the appeal would not 
lie to this Court but lay to the court of the District Judge. The 
suit was brought under the following circumstances. The first 
defendant, who is the appellant here, holds a decree against the 
second defendant, the husband o f the plaintiff respondent. In 
execution o f ,that decree he caused the property in suit to be 
attached as the property of his judgement-debtor. An objection

(1) (1894) I. L. E., 17 All, 69. (2) (1905) I. L  R... S7 ill.,
(8); (1907) I. L. B., 86 Oalo., 202.
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1915 was preferred by the plaintiff claimirig the property under a sale
~ ———  deed alleged to have been executed in her favour on the 22nd of

V. May, 1912. Her objection having been overruled, she brought
the present suit on the 4th of January, 1913, and asked for a
declaration that the property in suit “  was not liable to attach
ment and sale in satisfaction of the amount due to defendant No. 
1,” and she also prayed that her right to the property be declared. 
She alleged the date of the cause of action t j  be the 4th of January, 
1913. No doubt she made her husband a party to the silit, but 
she asked for no relief against him and did not allege any cause 
of action which would entitle her to sue him. ' Apparently her 
husband was only made a formal defendant to the suit. The 
lower court decreed her claim and the decree-holder, the defendant 
No. 1, has preferred this appeal. No doubt in tbe plaint the value 
of the subject matter for purposes of jurisdiction is stated to be 
Rs. 25,000, but this in our opinion was clearly erroneous. As we 
have already said, the p’aintiff claims no relief against her husband 
and she does not allege any cause o f action as against him. All 
that she asks for is that it be declared that the amount of the 
decree held by the first defendant ought not tô  be realized from 
her property, that is, from so much of it the value of which would 
be equivalent to the amount of the decree. It is admitted in this 
case that the amount of the decree is about Ks. 2,000. It is 
therefore clear that the object of the suit is to relieve the property 
from a burden to the amount oFRs. 2,000 which the decree-holder, 
defendant No. 1, is seeking to impose on it by attaching the 
property. The whole of the property is not in dispute, and under 
the atiachment and the sale which might take place in pursuance 
of it, the whole property caanot be sold, but only so much of it 
as will be sufficient for the realization of the amount of the 
decree. Therefore, the value of the subject matter of the suit is 
the amount of the desree and not the amount of the actual value 
of the property or the value for which the plaintiff alleges that

■ she purchased it. The point was decided by this Court in the case 
of Dwarka Das v. Kameahar Frasad (1), and the sam'e view 
was adopted in Dhan Devi v. Zamurrad Beg am  (2). The 
matter was considered by their Lordships of the Privy Council 

(1) (1894) I. Jj. R., 17 A1L,»69. (2) (lfQ5) I. L , 27 A ll, 4AQ,
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in the recent case of PhvI Kumari v. Ghanshyam Misra (1). 
The exact point, which is now before us was not in issue before 
their Lordships, but there are observations in the judgement which 
clearly support-the yiew taken by this Courfi. Their Lordships 
say, “  the value of the action must mean the value to the plaintiff. 
But the value of the property might quite well be Rs. 1,000 while 
the execution debt was Rs. 10,000. It is only if the execution debt is 
less than the value of the property that its amount affects the value 
of the suit.” In the case before us the amount of the decree is 
below Rs. 5,000 and much below the actual value of the property. 
Therefore, according to the view expressed by their Lordships, the 
value of the suit should be regarded as the amount of the decree. 
That amount being less than Rs. 5,000, an appeal from the decree 
of the court below lay to the District Judge and not to this Court, 
We accordingly direct that the “Memorandum of appeal be returned 
to the appellant for presentation to the proper court. Under the 
circumstances we make no order as to the costs of this appeal.

Memorandum o f  appeal returned^
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Before Sir Henry Bichards.  ̂EnigJii, Chief J'mtioe, and Mr. Justice Muhammad

Eafig-
SITAL PRASAD (Dee'ekdANI’) v . LAL BAHADUR (PijAIstie’E’) ahd GOBIND 

PE AS AD (D hfehdant) *
Oiml Procedure Code flSOBJ, order XXIII, rule S—Compromise—Fetition o / 

aonipromise filed in subsequent suit-^Begistraiion—-Act No. X V I of 1908
. (Indian Registration Act), section 17,

Ilia  suit for a cTeclai'ationof title to certain immovable property the plaiii« 
tiff applied to the Court stating that tha suit had been compromised and 
.aakiug that a decreo might be made under order X X III, rule 3, of the Oode o! 
Oivil Procedure.

In support of this application he Med a copy of a petition which had been, 
presented shortly before by both parties to the Revenue Court in proceedings 
for mutation of names in respect of the same property as was in the dispute in 
the Oivil Ooui’t, and which set forth that the matter before the Revenue Court 
had been compromised in ih e  manner therein stated. The petition had been 
accepted and acted upon by the Revenue Oouit.

jELeld tha’t the petition was evidence in  the Oivil Court that the matter 
in dispute between the parties had been adjusted out of Oourt, anfl that it  
Sid, not require to be registered,

* First Ap^feal No. 91 of 1914, from a decree of Mur#ri Ital, Subordinate 
Judge o f Cawnpore, dated the 20bh of December, 191S.

(1 ) (i907) I. L. B-, 35 Oak., 202.
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