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Before Sir Henvy Richards, Knight, Chicf Justice, and Mr. Justice Mul ammad
Rafig.

MUNNI KUNWAR (Pratwmirr) oo MADAN GOPAL (DurEwpane.) ¥

Act No. IV cf 1882 (Transfer of Proparty Aet), scctions b, 6, T and 127 — Mwnor—
Validity of tramsfer in favour of a mvinor.

Held that, inasmuch as there is nothing in the law to prevent a minor
from becoming a transferes of immovable property, so a minor in whose favonr
a valid deed of sale has beon executed js competent to suc for possession of
the property conveyed thereby. Ulfat Rai v. Gauri Skankar (1) and Raghunatl
Baksh v. Huji Sheikh Muhammad Boksh (2) referred to. Mohori Bibee v.
Dharmodas Ghose (8) and Navalolti Narayam Chetty v. Logalinga Cletty
(4) distinguishecl.

TrIS was an appeal under seetion 10 of the Letters Patent
from the judgement of a single Judge of the Court. The facts of
the case are fully stated in the judgement under appeal, which
wag ag follows :~—

«This case has had an unfortunate higtory, Musammat Munni Kunwar,
the plaintiff, sued for recovery of possession over a certain house. IHercase
wag that the defendant Madan Gopal, who was hor father-in- law, conveyed
the house in question to het by a sale-deed, dated the 24th of September, 1901,
and that she subsequently permitted him to reside in the same up to the
year 1912. Being then desirous of occupying the house herself to the exclusion
of the defendant, she served the latter with a notice to vacate the house, and
the cause of action is stated to have accrued to her on the 24th of Februavy,
1912, the date of the defendant’s refusal to vacate the house in accordance with
the notice. The defendant replicd that he had execuled the sale-deed in suit
in favour of his daughter-in-law without any consideration, as a colourable
and Gotibious transaction, and had remained in possession of the house ever
since as proprietor. He alleged that his son, Bishnath Singh, hushand of the
plaintiff, having subsequently died the plaintiff had gone to live with her own
father and was now bringing this suit in collusion with her father, although
both of them were perfectly awaro of the fictitious nature of the sale.deed of
the 24th of September, 1901, The caso went to trial upon o plain issue of fact
a5 regards the alleged ficbitious nature of the sale-deed and the passing or
otherwise of the consideration. At a verylate stage of the case it seems to
have occurred fo the learmed Munsif that there was ovidence on the face of
‘the record to show that the plaintifi Musammat Munni Kunwar must have
been o minor in the meuth of September, 1901. e seoms to have thought
that this incident might furnish a short cut to the determination of the .suit,
without necessitating a trial of any of the quostions of faet raised by the

~ pleadings of the parties. Hoe framed a frosh issue, and cventually dismissed

the suit on the ground that whatever may or may not have happened at the
tixne of the execution of the sale-deed of 1901, the fact that the “plaintiff was

* Appeal No, 32 of 1915, under section 10 of tho Lottera Patont. - -
(1) (1911) I. L. B, 88 AIL, 647.  (3) (1903) L L. R, 30 Calo., 589,
(8) (1915) 18 Qudh Qnses, 115, (4) (1909} L. L, B, 88 Mad:, 312,
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then 2 minor was conclusive against her. This decision was afiivmed by the
District Judge on appeal, When the matter came before me in June last T
found it necessary, for reasons which need not now be discussed, to remand the
case in order that the plaintiff might have an opporbunity of placing on the
record certain evidence which had, in my opinion, been wrongly excluded at
the trial in the court of the Munsif. I asked the lower appellate court, alter
recording this evidence, to reconsider its decisionin the light of that evidence,
and to state whether the pleas taken in the first two paragraphs of the memoran-
dum of appenl to the lower appellate court ought or ought not to prevail in
the light‘of the evidence on the record taken as a whole. I am now inclined
to think that, as I was remanding the case, I should have exercised a wiser
discrction if T had inesisted on a clear finding of fact ag to.the passing of consi-
deration angd as to the alleged fictitious nature of the sale-dced. It appears that,
when the plaintiff originally led evidence in the Mansif’s gourt, the fact that she
was a minor in the year 1901 was not present to her mind or te that of her
legal adviser. The case put forward by her was that the money which formed
the consideration for the sals was a gift to her from her father, and that she
had negotiated the sale and paid over to the defendant the money thus received
by her as a gift. When the question of minority was raised, the plaintiff
appears, as the learned District Judge has remarked, to lave very distinctly
shifted her ground. She then led evidence to prove that her father had
negotiated on her behalf the iransaction of sale with the defendant, had paid
oyer the money to the defendant on her behalf and caused a sale-deed of the
house to be executed in her name. If this were soin fact, the transaction
would really amount to an acquisition by the plaintiff’s father from the
defendant of a certain house and a gift of that house to the plaintiff by her
father. The provisiéns of section 127 of the Transfor of Property Act (4ct IV
of 1882) show that a gift in favour of a minor is not void, though it may be
voidable at the option of the minor. I should feel no hesitation in holding that,
if the facts were as above stated, the present suit would be maintainable. As
the cnse stands the learned District Judge has definitely disbelieved and
rejocted the evidencs tendered by the plaintiff subsequently tomy order of
remand. He holds that, whatever else may have happened in connection with
this contract of sale, it is not a fact that the sale wasnegotiated by the plaintiff’s
father and the purchase made by him on the plaintifi’s behalf, I think it unfor-
tunate that the courts below should not have proceeded further, and considered
the effect of the plaintiff’s change of attitude and the conflicting nature of the
evidence fendered by her, with regard t0 the plain issues of the fact raised by
the pleadings as they originally stood. As the case stahds I bave no finding
before me that consideration did or did not pass,-or as to whether the axecution
of this sale-deed of the 24th of September, 1901, was not after all, as the
defendant has all along pleaded, a purely fictitious transaction. Ihave tolook
at the question of law raised in this way, ‘Assuming for the sake of argument
that in the month of Beptember, 1901, the plaintiff, being at the time & minor,

negotiated the sale of the house in suit with the defendant and paid over,
certain money to the defendant, receiving in rotiirn the sale-dggd which ig the
basis of the present suit, is that contract of salé void og the  ground. of Lhe
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plaintiff’s minority orcan the plaintiff be said to have become by virtue of this

transaction the owner of the house in suik? The leading cases on the subjech

ave the reeent decisions of their Lovdships of the Privy Council in Mohori
Bibes v. Dharmeodas GHhose (1) wad in Mir Sarwwjon vo Fakhr-ud-din Mahomed
Chowdhurt (2), The Madras High Cowtb in Navekotti Narayane Chelty v.
Logalinga Chebty (3) has inberprebed thess rulings us loying down in the broadest
terms the principle that o sale in favour of » minor ‘s void. The veusoning cf the
learned Judges in arriving ot this decision commends itself to my mind and 1
do not think it necessary to roproducy it hore. It has hoen suggested that the
current of desision in this Court has alwuys been in another direclion, from the
time of the carliest cise on the point,that of Bekari Lal v, Beni Lal (4) in which
a mortgage in favour of a minor was affirmed. Their Lordships of the Privy
Council in Molori Bilee’s case pointed out that there had been some conflict of
decisions in the Indian Courts, and considered il necessaty to review the
whole question of a contract to which a minor was a purby with reference to
the special provisions of the Indian Contract Act (Act IX of 1872). Any rulings
prior in the date require to be re-considered with roforonce to the principles
laid down by the Privy Couneil )

¢« The nourest ease in thoe plaintifi’s favouris that of Ulfat R v. Gawrt
Shankar (5). It was there pointed oub that tho Transfer of Property Act in
itself contains no provision which mukes 2 minor incuwpabls of being a trans-
feree of immovable property. Thuk cusie, however, requives to be considered
with refercuce to its own faets. The transfor was one by the ‘minor’s certificas
ted guardian in fuveur of the minor. The transacbion as a whola cerbainly
admitted of being regarded as & gift subject to o condition, and such transfer
by way of gilt wounld be voidable at the option of the minor under the provisions
of the Transfer of Property Act to which I have already referred. It I3 quite
true, a5 has been pointed out by this Court in more thun one ease, (vide, 9
A.L.J. 196 ab page 201) that there is a fundomental distinotion between
a contract and a conveyance; bub it seems to me that this point might
be stated with cqual accuracy by saying thab a conveynnes Is a contrach
plus somebhing more. At any rate, as the learned Judyes of the Madrag High
Court have pointed onb in the ruling alveady referved to, » conveyance by way
of a sale, either is in itself @ contract, or at any rate involves or implies an
antecedent confract. On the primeiples laid down by their Lordships of the
Privy Council in the cuses already referved to it seams to me impossible to

" avoid the coneclusion that a contract of sule negotiated by & minor, the minor

having setbled the terms, paid consideration and rveceived in return a deed
purporting to convey immovable properby by way of salo, is altogether void
ab wmitio and thatno titla thereby passes to the minor,

“'The suib as brought must therefore fail. It has boen suggestsd that, in
the alternative, the plaintiff should be given a decree for the refund -of tha
purchase morey. I may remark ab once that I could not &o this without

{1) (1908) L L R., 80 Qalo., 539, ~ (8) (1909) I L. R., 33 Mad,, 312,
(2) (1911) L.L. B., 89 Calo.,, 282 (4) (1881) L I, Rw 8 ALL, 408
(8) (1911) I T- R., 88 AlL, 657,
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onge nore remanding the caga to the court below for a finding a3 6o whether
the alleged sale comsideration did or did mot pass from the plaintiff to
the defendant, It seems to me, howsiver, that from any point of view tha'
claim is not onoe which can ba enterbained in the present suit. It was not
axpressly put forward in the plaint and it is rmow sought to base it on the
genzral prayer for any other relief which is conteined in the last paragraph of

the plaint, If the plaintifi is regarded as clalming this refund of the sale .

consideration as money payable by the defendant for money recsived by the
© defendant for the plaintift’s use (urticle 82 of the first scheduale to the Limita-
tion Act, IX of 1408}, then ths claim is time-barred, because it does not appear
to have been brought within three years from the plaintifi’s attaining majority.
For the same reason the cluim cannob be sustained, as it perhaps might other-
wise have becn, as a claim for relief on the ground of fraud.

«Tha'only other suggestion which has been, or can be, put lorward on
behalf of the plaintiff is that the clnim for refund of purchase-money might be
sustained as o elaim for money paid upon an existing consideration which
afterwards fails. In that sase articlz 97 of the scheduls alrsady referred to
would apply; but it would be for the plaintiff to show when it was that the
consideration failed. Theve is authority in the case of Awma Bibi v. Udit

Narain Misra (1) for giving the plaintifis in a case somewhat analogous to |

the present a decres for relund of the monay paid, and for applying article 97
of the first schedule fo the Limitation Act to such a suit. In that £ase,
however, as also in a similar case reported in I,I. R, 24 Mad., page 27,
thare had baen a previous suit resulting in an adjudication between the pavties
in conssquence of which the plaintiff had failed to obtain the property for the
priezof which he claimed in the second suit ; limitation was held to run against
the plaintiff from the date of tha final decision in the first litigation holding
the plaintifi’s claim to the property to be unenforcible If these principles are
infact applicable to the present case,it may be that the plaintiff will bhave 2
cause of action from the date of the dismissal of the present appeal; bub
that is not » matber a8 to which it is necessary for me to oxpress a final
opinion in order to disposs of this appsazl. So faur as this claim for refund
of purchase monsy goes, I hold that the plaintiff, supposing her to be in
fact entitled to such refund, has either a cause of action which has becoma
barred by time, or a cause of action which has {not yet arisen and will arise
only on theifailure of the present suit. For these reasons I dismiss this appeal
with costs.”’ '

The plaintiff appealed.

At the first hearing of the appeal the Cotrt 1efured an 1ssue
to the District Judge :—

“Was the sale-deed of the 24th of September, 1901, a hctmous
transaction, or was it supported by consideration ¢

The ﬁndlng returned was that thé transaction was not ficti-
tious and that the consideration was“paid by the plaintiff's. father. .

(1) (1909) L L. R., 81 A1, 68;
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Dr. 8. M. Sulaiman, for the appellant :—

Conveyance is something more than a contract ; as soon as the
sale-deed is executed the transaction passes from the domain of
contract into that of conveyance. Now contracts are governed
by the Contract Act which requires mutuality ; but conveyances
ave governed by the Transfer of Property Aet. Section 5 defines
transfers, and it does not neccssarily require anything to be done
by the transferee before the transfer is complete. Section 7
of the Transfer of Property Act, requires that a transferor
must be a person competent to contract ; whereas section 6 ().
contains no such requirement in case of o transferee ; it only says
that he must not be legally disqualified from being a t{ransferee.
Now there is no provision of law which legally disqualifies a
minor from being a transferee, Section 136 of the Transfer of
Property Act shows the kind of persons who are so disqualified,
and a minor is not included therein, On the other hand, section 127

- expressly shows that a minor can be a donee. Section 54, which

defines sale, does fob require anything to be done by the vendee
bofore it is complete; hence competency to contract cannot be
essential, In the case relied upon by PigGoTr, J. viz., Nevakotts
Narayana Chetty v. Logalinga Chetty (1) i scems that the
minor had promised to pay the price and hence it must he safd
that there was no mutuality. The Privy Council case of Mohord
Bibee v. Dharmodas Ghose (2) does not apply, as it was a case of
contract. The cases in point are Raghunath Baksl v. Haji Sheilkh
Mukommad Balksh (3) and Ulfat Rui v. Gauri Shankar (4). A
minor therefore, it is submitted, can be a transferee. Hers it has
been found that the father of the minor paid the money by cheque.

Mr., 4. P. Dube, for the respondent ;v

The original finding of the District Judge in this case

was, and his finding on remand has been, that the sale was

negotiated by the minor herself throughout. The case has
al] along been dealt with on that footing, as is evident
from the judgement of the single Judge of this Court.
Upon the issue as to whether consideration did actually pass,
the finding has been returned in the affirmative. Phe fact that
(1) (1909) I L. R., 83 Mad,, 312 _ (3) (1915) 18 Oudh Cases, 115,
(3) (1908) I L. R, 80 Oalo,- 589, (4) (1911) L. L, B, 33 All, 657,



VOL. XXXVIL] ALLAHABAD SERIES. 87

the learned District Judge says that the father paid the money

by cheque cannot be allowed to disturb his previous findings,

because this was not the issue sent down on remand. The
Privy Council in Mohori Bibee V. Dharmodas Ghose (1) has
distinetly held that a contract by a minor is void and not
voidable. No distinetion can be drawn between contract and a
conveyaiice. A conveyance i3 nothing but an executed contract.
Conveyance is that portion of an executed contract in writing
which actually purports to convey property from the seller to the
buyer. The transaction as evidenced by the sale-deed is a
contract of sale and the actual clauses conveying property cannot
be treated as something entircly different {rom the executed
contract as put down in the deed. Those clauses cannot be taken
out of their setting. The deed, it is true, is not signed by both
parties; but a mortgage-deed is not signed by both parties, yet
- 1t was in Mohori Bibeg's case dealt with as a contract. A minor
may take by gift, which is a unilateral transaction, but a sale
pre-supposes both ofter and acceptance by a minor being a bilateral
- one. The Privy Council were dealing with a mortgage under the
Transfer of Property Act, bub on consideration of sections 4 and 7
of that Act, held that the matter must be decided in accordance
with the provisions of the Contract Act. If aminor can enforce a
contract, we get back to the old state of a voidable contract.
Conveyance is not different from contract. See Blackburn on
Sale, Preface, and pages 129, 130, 181. The same distinction
between a contract to sell and contract of sale is maintained by
the Transfer of Property Act, section 54, In Mir Serwarjan’s
case (2) a sale was made in favour of a minor. The manager had
intervened and actually paid the consideration. But their Lord-

ships held that the minor could not get specific performance

because there was no mutuality. This case is nothing but a case
of specific performance. A contract was entered into which
purported to pass title and possession, The minor claims posses:
sion in virtue of the title so passed. When the contract goes
everything founded upon it or resulting from i ought to go.
Trevelyan in " his book on Minors says that the effect of the Privy

Council ruling is that no effect could be glven to the tra,nsactxon '

(1) 1908) 1. L. R, 30 Cale., 569
(1)£1911) T L. B, 39 Calo, 282,
10 :
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ab the instance of either party. I rely onthe reasoning of I. L.R.,

.83 Mad,, 812, and on the reasoning of the learned single Judge of

this Court.

RicHarDS, C. J., and MugAMMAD RAFIQ, J.:—By our order,
dated the 9th of July, 1915, we rcferred an issue to the court
below. The finding on this issue has now been returned. We
think it desirable very shortly to refer to the nature of the suit.
The!plaintiff is the daughter-in-law of the defendant. The suif is
a suit to recover possession of a house. The house admittedly
belonged at one time to the defendant. The house was under
attachment in execution of a decree against the defendant. Before
the sale a deed of transfer was executed: by the defendant in
favour of the plaintiff. She was his danghterin-law, and her
husband (the son of the defendant) was then alive. It was alleged
on behalf of the plaintiff that shie paid the purchase money of the
house and became the purchaser. It was alleged on behalf of the
defendant that the whole transaction was fictitious and that no
consideration of any kind ever passed. As the result of the
finding of the court below on the issue we roferred, it is now
established that the money was really paid by the father of the
plaintiff at the time of the attachment and was duly received by
the defendant. There can be no doubt (whether the. morey,
actually belonged to the plaintiff or belonged to her father)
that the purchase was intended for her benefit. The question
is whether under these cirecumstances the plaintiff was entitled
to recover possession of the property, it being borne in
mind that at the date of the deed of transfer she was under age,
It is contended on behalf of the defendant that the contract for
sale of the house was absolutely null and void, and the decision
of their Loxdships of the Privy Council in the case of Mohori
Bibee v, Dharmodas Ghose (1) and also the case of Navakotts
Nowaya’na Chetty v. Logalinga Chetty (2) ave relicd upon. On
she other side the case of Ulfat Rai v. Gauri Shankar (3) and
also the case of Rughunath Baksh v. Haji Shetkh Mulammaod
Balksh (4) are relied upon. Section b of the Transfer of Property
Act defines *“ transfer of property ” as an act by which a living
(1) (1502) I, L. R, 80 Galo., 589, (8) (1911) L. L. R,, 88 AlL, 667,

2) {1909) L, L, R,, 33 Mad:, 312, (4) (1916) 18 Ough Cases, 115,
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person conveys property to one or more other living persons, or

of the same Act sets forth the class of transfers of property which
cannot be made. It does not state that a transfer cannot be made
to a minor. Section 7 provides that every person competent to
contract and entitled to transferable property is competent to trans-
fer such property. Nowhere inthe Act is it provided that a minor
is incapable of being a transferee of property, and as a matter of
practice, we are well aware that transfers of immovable property
are every day made to minors. Section 127 by necessary implica-
tion shows that a person who is not competent to contract may be
the donee of immovable property, and rhat even in the case of
property burdened with an obligation if after he has become
- cumpetent to contract and aware of the obligation he vetains the
property he becomes bound. It seems to us that the argument on
behalf of the defendant amounts to this that the present suit to
recover possession of the house must be regarded in exactly the
same way as if the plaintiff was bringing a suit for specific
performance of a contract, In our opinion it ought not to be so
regarded. It could hardly be said, if it was shown beyond all
doubt that the father of the plaintiff entered into a contract for
the sals of this property and instead of taking the conveyance
himself had directed the vendor to exccute the conveyance in
favour-of his daughter, that she would not be entitled to recover
possession, This in all probability was exactly what happened
in the present case, but even if we assume on behalf of the
defendant that it was the girl herself who entered into the contrach
and that it was her money which was paid to the defendant, it ean
make no difference. As soon as the defendant received the
purchase money and executed the conveyance the plaintiff became
entitled to the possession of the property. Very different consi-
derations would arise if after having agreed to sell the property
the defendant before receiving the price had refused to execute a
conveyance and the plaintiff was driven to a suit for specific
performance. In such case the plaintiff would have toset up the
contract, In our opinion the decision of the court below and
also of the learned Judge of this Gourh wete not correct,  We

accordingly,allow the appeal, set agide” both the Qecrees’ of the

. . . . 1018
to himself and one or more living persons, Section 6, clause (h),” -~ —ov
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courts below as also the decrce of the learned Judge of this Court
‘and decree the plaintiff’s claim with costs in all courss.
Appeal decreed.
R ——
Before Sir Henry Richards, Knight, Chisf Justice, and Juslice Sir Pramaeda
Charan Banerjs.
HAR PRASAD (Oprworos) v. MUKAND LAL (APPLIOANT).®
Aot (Local ) No, IZI of 1901 { United Provinces Land Revenue Act), section 111
(1) (8)— Partition—Non-applicant required to fils suif n civil court — Now-
compliance with order~~Appeal
A Colleotor trying a partition case made an order under section 111 (1) ()
of the United Provinces Land Rovenue Act, 1901, against tho non-applicant, He
failod to comply with this order, but alleged thabin a civil sui' between the
parties to the partition oase it had been deoided in respect of certain non-
revenue-paying property that both sides were members of a joint Hindu family.
The Colleotor, however, overruled his objeciion, finding thab the ruling did
not apply to revenue-paying property.
Held that noappeal lay to the District Judge from this order.
Taw facts of this case were as follows :—

One Mukand Lal presented an application in the Revenue Court
ageinst Har Prasad alleging that he was entitled to #ths of the
recorded property and claiming partition. Har Prasad filed an
objection that Mukand Lal’s share was only one-halfand the
other half belonged to him. This matter having come before the
Collector he made an order under section 111 of the Land Revenue
Act requiring Har Prasad to bring a suit in the Civil Court
within three months to determine the question. Har Prasad never
brought any such suit. He alleges, however, that there was
pending in the Civil Court a suit for partition broﬁght by
Mukand Lal in respect of non-revenue-paying property, and that

"it was decided in that suit that that they constituted a joint Hindu

family and were therefore on partition entitled to all the joint

" property half and half. After the expiry of three months, when

‘the case again came before the Collector it was found that Har
Prasad-had not complied with the order. He tried to make out
that the finding of the Civil Court had settled the question. The
 Collector made an order in which he stated that the Civil'Court’s
“decision had nothing to do with the revenue-paying property.

* The Collector accordingly overruled the objection which had been

 Pirg} Appeal No. 1120f 1915, from an order‘v—;wa. 8 Tabor,Dmtueb .
Judge of Saharanpur, dated the 15th of May, 1915. B



