
1915 Before Sir Henry Biehards, Knight, Ohicf Justice, and Mr. Justice Muhammad
Bommher, 5, Bafiq .̂
------------------- MUNNI KUNWAR ( P l a i k t i f p )  v . MADAN GOPAL ( D b b 'b n d a n t . )  *

Act No. IV  c f  1882 {Ti ansfar of Frop&rty Act), sectio^is 5, 0, 7 and 1^1— Mmor— 
Validity of transfer in favour of a minor.

Held tliat, inasmuch as thei-e is nothing in the law to prevent a minor 
from becoming a tranwferee of immovable property, so a minor in whoso favour 
a valid deed of sale has been executed is competent to sue for possession of 
the property tonvayed thei'eby* TJlfat Bed v. Qauri Shankar ( 1 ) and Raghwiatlii 
BaTcsh V. Haji Sheihh M'uhammad Bahsh (2) referred to. Mohori Bibee v. 
Dhoi'tnodas Ghose (3) and Wavalcotti Narayana Gh&tiy v. Logalinga Chetty
(4) distinguished.

T his was au appeal under section 10 of the Letter§  ̂ Patent
from the judgement of a single Judge of the Court, The facts of
the case are fully stated in the judgement under appeal, which
was as follows :—

“  This case has had an unfortunate history. Musammat Munni Kunwar, 
the plaintiS, sued for recovery of possession over a csrtain hotise. Hev case 
w a s  that the defendant Madan Gopal, who was her father-in-law, conveyed 
the house in question to her by a sale-deed, dated the 24th of September, 1901, 
and that she subsequently permitted him to reside in the same up to the 
year 191S. Being then desirous of occupying the house herself to the exclusion 
of the defendant, she served the latter with a notice to vacate the house, and 
the cause of action is stated to have accrued to her on the 24th of February, 
1912, the date of the defendant’ s refusal to vacate the house in accordance with 
the notice. The defendant replied that he had executed the sale-deed m  suit 
in favour of his daugliter-in-law without any consideration, as a colourable 
and fiotifeious transaction, and had remained in  possession of the house ever 
since as proprietor. He alleged that his son, Bishnath Singh, husband of the 
plaintiff, having subsequently died the plaintiff had gone to live with her own 
father and waa now bringing this suit in collusion with her father, although 
both of them were perfectly awaro of the fictitious nature of the sale-deed of 
the 24th of September, 1901. The ease went to trial upon a plain issue of fact 
as iegards the alleged fictitious nature of the sale-deed and the passing or 
otherwise of the consideration. At a very late stage of the case it seems to 
have occurred to tta learned Munsif that there was ovidence on the face of 
the record to show that the plaintiff Musammat Munni Kunwar must have 
been a minoE in the month of September, 1901. He seems to have thought 
that this incident might furnish a short cut to the determination of the ..suit, 
without necessitating a trial of any of the questions of fact raised by the 
pleadings of the parties. Ha framed a fresh issue, and ovontually dismissed 
the suit on the ground that whatever may or may not have happened at the 
time o! the execution of the sale-deed of 1901, the fact that the 'plaintiff w6,s

 ̂ Appeal No, 33 of 1915, uudes section 10 of the Letters Patoat.
(1) (1911) I. L . B., 33 A ll, 6,17. (3) (1903) I. L. R., 80 Oalo., 889.
m  (1915) 18 Oadh Oases, US. (i) (1909) I. h, 33 Mad:., 312.
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then a minor was Gonclusive against her. This decision was affirmed by the 
District Judge on appeal. When the matter came hefore mo in June last I 
found it necessary, for reasons which need not now be discussed, to remand the 
case in order ohat the plaintiff might have an opportunity of placing on the 
record certain evidence which had, in my opinion^ been wrongly excluded at 
the trial in the court of the Munsif. I  asked the lower appellate court, after 
recording this evidence, to reconsider its decision in the light of that evidence, 
and to state whether thejpleaa taken in the first two paragraphs of the memoran­
dum of appeal to the lower appellate court ought or ought not to prevail in 
the light of the evidence on the record taken as a whole. I am now inclined 
to think that, as I was remanding the case, I  should have exercised a wiser 
discretion if I  had insisted on a clear finding of fact as to .the passing of consi* 
deration an^ as to the alleged fictitious nature of the sale-doed. It appears that, 
when the i^laintiff originally led evidence in the Maniiif’s court, the fact that she 
was a minor in the year 1901 was not present to her mind or to that of hei- 
legal adviser. The case put forward by her was that the money which formed 
the consideration for the sale was a gift to her from her father, and that she 
had negotiated the sale and paid over to tha defendant the money thus received 
by her as a gift. 'When the question of minority was raised, theplaintifi 
appears, as the learned District Judge has remarked, to have very distinctly 
shifted her ground. She then led evidence to prove that her fathei; had 
negotiated on her behalf the transaction of sale with the defendant, had paid 
oyer the money to the defendant on her behalf and caused a sale-deed of the 
house to be executed in her name. If this were so in  fact, the transaction 
would really amount to an acquisition by the plaintifi’ s father from the 
defendant of a certain house and a gift of that house to the plaintiff by her 
father. i!?he provisions of section 127 of the Transfer of Property Aci (Act lY  
of 1882) show that a gift in favour of a minor is not void, though it may be 
voidable at the option of the minor. I  should feel no hesitation in holding that, 
if the facta were as above stated, the present suit would be maintainable. As 
the case stands the learned District Judge has definitely disbolieved and 
rejected the evidonoe tendered by the plaiatifi subsequently to my order of 
remand. He holds that, whatever else may have happened in connection with 
this contract of sale, it is not a fact that the sale was negotiated by the plaintiff’s 
father and the purchase made by him on the plaintijS’s behalf. I think it unfot" 
tunate that the courts below should not have proceeded further, and considered 
the effect of the plaintifi^’s change of attitude and the conflicting nature of the 
evidence tendered by her, with regard to the plaia issues of the fact raised by 
the pleadings as they originally stood. As the case stands I  have no finding 
before me that consideration did or did not pass,'or as to whether the eseoution 
of this sale-deed of the 24th of September, 1901, was not after all, as the 
defendai^t has all along pleaded, a purely fictitious transaction. I  have to look 
at the question of law raised in this way. Assuming for the sake of argument 
that in the montli of September, 1901, tha plaintiff, being at tha time a minor, 
negotiated the sale of the house in suit w ith the def^danfe and paid pver, 
certain jiioaey to the defendant, receiving in  rat«iru thesale-S^ed is tH®; 
basis of the p»sent suit, is that ooafcraot of sale void ojj M a ffcoiiiid o f  the

M tjnki
Kunwab

M a d a n

GoPAn.

1915



64 THE INDIAN LAW REPORTS, [v o l . XXXVID.

M qhnx
K u n w a r

V.
M a d a n

G o p a l .

plaintiff’s minority oi' can the plaintiff be said to have become by virtue of this 
.transaction tlie owner of tlie iiousain suii, ? Tlie loading cases on tho subject 
ai'6 tlie 1‘eoonfc decisions of their Loi'clslvips of the Privy Oouncil in Mohori 
Bibee v. Dharmodas Ghase (i) :iud in Mif Sarwarjan v. FdhJir-ud-tUn Mahon&cl 
Ohowdhuri (2 ). The Madras Iligli Ooiu't in Navaliotli Narayana Chetty y. 
Logaliiifja Ghctty (3) lias interpreted tlioso rulings aa laying down in tha broadest 
terms tlie principle that a Bale in favour of a minor ’ Bvoid. The reMBOuing cf the 
learned Judges in arriving at this decision oommondo itself to my mind and 1 
do not think it necessary to reproduce it here. It has been suggested that the 
curtent of decision In this Coavt b îs ahruys been in. iinonhei' dii'Qotioa, h'om the 
time of the earliest cnso on the point,that of Behari Lai v, Beni Lai (4) in. which 
a mortgage in favour of a minor was affirmed. Tlieir Lordships of the Privy 
Council in Mohori Biiee^s case pointed out that there had been some conflict of 
decisions in the Indian Courts, and considered it necessary to review the 
whole question of a oontraot to which, a minor was a party with reference to 
the special provisions of the Indian Contract Act (Act IX  of 1872). Any rulings 
prior in the date require to be re-considered with roforonoo to tho principlea 
laid down by tha Privy Council.

“ The nearest ease in the plaintifi’ s favour is that o f Ulfat Mai Oauri 
Shankar (5). It was there pointed out that tho Transfer of Property Act in 
itself contains no provision which makes a minor incapable of being a trans­
feree of immovable property. That case, however, requires to be considered 
with Eoferencsto its own facts. The transfer was one by the minor’s certifica­
ted guardian in fuvoiir of the minor. Tho tnmsaotiou as a whole certainly 
admitted of being regarded as a gift subject to a condition, and such transfer 
by way of gift would be voidable at the option of tho minor under the proviaioD's 
of the Transfer of Property Act to which I have already referred. It is quite 
true, as has been pointed out by this Oourt in more than one case, (vide, 9 
A .L . Jm 196 at page 201) that thera is a ftindamenta,! distinction between 
a contract and conveyance ; but it seems to mo that this point might 
be stated with equal accuracy by saying that a convcyii.nee is a contract 
plus something more. At any rate, as the learned Judges of the Madras H igh 
Court have pointed out in tho ruling already referred to, a convoyanoa by way 
of a  S a le , either is in itself a  contract, or at any rate involves or implies an 
aatecedent contraot. On the piinciples laid down by tlielr Lordships of the

■ Privy Oounoil in the oases already reEerred to it seoms to me impossible to
■ avoid the conclasion that a contract of sale negotiated by a minor, tha minor 

having settled the terms, paid consideration and received in return a deed 
purporting to convey immovable property by way of salo, is altogetheE void  
abintiiio and that no title thereby passes to the minor.

“ The suit as brought must therefore fail. It has bean suggestsd that, m  
the alternative, the plaintiff should be given a decree for the refund > of tha 
purchase money. I may remark at once that I could not fio this withouti

(1 ) (1903) I. L. B., 30 aaio., 539. (3) (1909) I, L . R., 88 Macl.  ̂ 812.
(2] {1911) I. L. i i '.  89 Oalo., 232. (4) (1881) I, Xi. B.. S AU., 408%

(5) (1911) I. L . R., 33 All., 657.
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onoa moi’0 romanding fclxG cass to tlio court below for a finding as to whether 
th.0 alleged sale consideration did or did not pass from fcb.a plaintiff to 
the defendant. It seems to me, however, that from  any point of view the’ 
olAim if3 not one which c;^  ̂ ba enterfc:ancd in the present suit. It was not 
expressly put forward in the and it is now sought to base it on the
general prayar for any other relief which is contained in the last paragraph of 
the plaint. If the plaintiff is regarded n.s claiming this refund of the sale . 
consideration as money payable by the defendant for money received by the 
defendant for the plaintiff’s use (article G2 o£ the first schedule to the Limita­
tion Act, IX  of 1908), then the claim ia time-barred, because it does not appear 
to have been brought within three years from the plaintiff’ s attaining majority. 
For the sama reason the claim oanaofc be suafciiaed, as it perhaps might other­
wise have been, as a claim for relief on the ground of fraud.

“ The only other suggestion which has been, or can be, put forward on 
behalf of the plaintiff is that the claim for refund of purchaSe,-money might be 
sustained as a claim for money paid upon an existing  consideration which 
afterwards fails. In that sase article 97 of the schedule alrsady referi-ed to 
would apply ; but it would be for th-e plaintiff to show when it was that the 
consideration failed. There ia authority in  the case of Amma Bibi v. Udit 
Warain Misra  (1 ) for giving the plaintifis in a case somevyhat analogous to 
the present a decree for refund of the money paid, and for applying article 97 
of the first schedule to the Lim itation A ct to such a suit. In that case, 
however, as also in a similar case reported in X L. B,, 24 Mad., page 27, 
there had been a previous suit resulting in  an adjudication between the parties 
in consequence of, whiola the plaintiS had failed to obtain the property for the 
^ricsof which he claimed in the second suit ; limitation was held to run against 
the plaintifi from tUe date of the final decision in the first litigation holding 
the plaintiff’ s claim to the property to ba unenforcible If these principles are 
in fact applicable to the present case, it may be that the plaintiff will hava a 
causa of action from the date of the dismissal of the present appeal; but 
that is not a matter as to which it is necessary for me to express a final 
opinion in order to dispose of this appeaL So far as this claim for refund 
of purchase money goes, I  hold that the plaintiff, supposing her to be in 
fact entitled to such refund, has either a cause of action which has become 
barred by time, or a cause of action which has (not yet arisen and will arise 
only on thejfailute of the present suit. For these reasons I dismiss this appeal 
with costs.”

The plaintiff appealed.
At the first hearing of the appeal the Courfc referred an issue 

to the District Judge:—
'‘ Was the sale-deed of the 24ih of September, 1901;a fictitious 

transaction, or was it supported by consideration V ’
The finding returned-was that the transaction was not: ficti­

tious and that the consideration was‘paid by t ie  plaintiff's father.
(1) (l909)I.L.IS., 3i lU., 68.
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Dr. S. M. Siblaiman^ for the appellant:—
Conveyance is something more than a contract as soon as the 

Kuhwab sale-deed is oxecuted the transaction passes from the domain of
contract into that of conveyance. Now contracts are governed

GopAL. by the Contract Act which requires mutuality ; but conveyances
are governed by the Transfer of Property Act. Section 5 defines 
transfers, and it does not necessarily require anything to be done 
by the transferee before the transfer is complete. Section 7 
of the Transfer of Property Act, requires that a transferor 
must be a person competent to contract; whereas section 6 (h). 
contains no such requirement in case of a transferee ; it only says 
that he must not be legally disqualified from being a transferee. 
Now there is no provision of law which legally disqualifies a 
minor from being a transferee. Section 136 of the Transfer of 
Property Act shows the kind of persons who are so disqualified, 
and a minor is not included therein. On the other hand, section 127

• expressly shows that a minor can be a donee. Section 54), which
defines sale, does iiot require anything to be done by the vendee 
before it is complete; hence competency to contract cannot be 
essential. In the case relied upon by PiGGOTr, J. viz., Navakotti 
Narayana CJietty v. Logalinga Ghetty (1) it seems that the 
minor had promised to pay the price and hence it must be sard 
that there was no mutuality. The Privy Council case of Mohori 
Bibee v. Dharmodas Ghoae (2) does not apply, as it was a case of 
contract. The cases in point are Raghunath BaksU v. H aii Sheihh 
Muhammad Bahsh (3) and Ulfat Rai v. Gauri Shankar (4). A 
minor therefore, it is submitted, can be a transferee. Hero it has 
been found that the father of the minor paid the money by cheque.

Mi . A. P . Duhe, for the respondent
The original finding of the District Judge in this ease 

.'was, and his finding on remand has been, that the sale was 
negotiated by the minor herself throughout. The case has 
all along been dealt with on that footing, as is eviident 
from the judgement of t.he single Judge of thif Court. 
Upon the issue as to whether consideration did actually pass, 
the finding has been returned in the affirmative. The fact that

(1) (1909) I. L. R., 33 Mad., 312. (8) (1915) 18 Oudh Oasea, 115.

(2) (1903) I. L . R.. 30 Oalo.r 589. (4) (1911) I. h ,  B., 88 AU , 657,
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191-5the learned District Judge says that the father paid the money 
by cheque cannot be allowed to disturb his previous findings,- 
because this was not the issue sent down on remand. The 
Privy Couacil in Mphori Bibee V . Dharmodas Ghose (1) has 
distinctly held that a contract by a minor is void and not GopAr.. 
voidable. No distinction can be drawn between contract and a 
conveyance. A conveyance is nothing but an executed contract. 
Conveyance is that portion of an executed contract in writing 
which actually purports to convey property from the seller to the 
buyer. The transaction as evidenced by the sale-deed is a 
contract of sale and the actual clauses conveying property cannot 
be treated as something entirc4y different from the executed 
contract as put down in the deed. Those clauses cannot be taken 
out of their setting. The deed, it is true, is not signed by both 
parties; but a mortgage-deed is not signed by both parties, yeti 
it was in Mohori Bibee's case dealt with as a contract. A minor 
may take by gift, which is a unilateral transaction, but a sale 
pre-supposes both ofter and acceptance by a minor being a bilateral 
one. The Privy Council were dealing with a mortgage under the 
Transfer of Property Act, but on consideration of sections 4 and 7 
of that Act, held thab the matter must be decided in accordance 
with the provisions of the Contract Act. I f  a minor can enforce a 
contract, we get back to the old state of a voidable contract. 
Conveyance is not different from contract. See Blackburn on 
Sale, Preface, and pages 129, 130, 131. The same distinction 
between a contract to sell and contract of sale is maintained by 
the Transfer of Property Act, section 64, In M ir Sarwarjafi/s 
case (2) a sale was made in favour of a minor. The manager bad 
intervened and actually paid the consideration. But their Lord­
ships held that the minor could not get specific performance 
because there was no mutuality. This case is nothing but a case 
o f specific performance. A contract was Entered into which 
purported to pass ti'Ble and possession. The minor claims posses** 
sion in virtue of the title so passed. When the contract goes 
everything founded upon it or resulting from it ought to go. 
Trevelyan in his book on Minors says that the effect of the Privy 
Oottncil ruling is that no effect could be given, to the transaction

(1 ) 1903) I .  L .  R .,  SO C a lc ,  Se9.

I .L .  B., 39 Oalc., 232.
■ in
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at the instance of either party. I  rely on the reasoning of I. L. R.,
— . 83 Mad., 312j and on the reasoning of the learned single Judge of 

S m B  this Court.
' „ Richaeds, C. J., and Muhammab E amq, J. By our order,

M a p a n  ’  ’  ,  - . 1
Gopal. dated the 9fch of July, 1915, we referred an issue to the court

below. The finding on this issue has now been returned. We
think it desirable very shortly to refer to the nature of the suit.
The; plaintiff is the daughter-in-law of the defendant. The suit is
a suit to recover possession of a house. The house admittedly
belonged at one time to the defendant. The house was under
attachment in execution of a decree against the defendant. Before
the sale a deed of transfer was executed- by the defendant in
favour of the plaintiff. She was his daughter-in-law, and her
husband (the son of the defendant) was then alive. It was alleged
on behalf of the plaintiff that she paid the purchase money of the
house and became the purchaser. It was alleged on behalf of the
defendant that the whole transaction was fictitious and that no

, consideration of any kind ever passed. As the result of the
finding of the court below on the issue we referred, it is now
established that the money was really paid by the father of the
plaintiff at the time of the attachment and was duly received by
the defendant. There can be no doubt (whether the, mon'ey.
actually belonged to the plaintiff or belonged to her father)
that the purchase was intended for her benefit. The question
is whether under these circumstances the plaintiff was entitled
to recover possession of the property, it being borne in
mind that at the date of the deed of transfer she was under age.
It is contended on behalf of the defendant that the contract for
sale of the house was absolutely null and void, and the decision
of their Lordships of the Privy Council in the case of Mohori
Bihee v, Dharmodas Ghose (1) and also the case of Namhotti
Narayana Chetty y. Logalinga Ghetty (2) are relied upon. On
.the other side the case of Ulfat Rai v. Oauri Shankar (S) and
also the ease of Maghunath Bahsh v. Haji Sheikh Muhmii'mad
Bakeh (4) are relied upon. Section 5 of the Transfer of Property
Act defines “ transfer of property ”  as an act by which a living

(1) (190S) I. h , B.,^30 Oalo., 639. (8) ( iS l l )  I. L . R ., 88 AIL, 667.

(2) (1909) E „ 33 Mach, 3l2. (4) (191B) 18 0 «6 h  Oases, ll5 .
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person conveys property to one or more other living persons, or 
to himself and one or more living persons. Section 6, clause {h ),' 
of the same Act sets forth the class of transfers of property which 
cannot be made, It does not state that a transfer cannot be made

n ■ • 1 , MaDASto a minor, bection 7 provides that every person competent to aopAL.
contract and entitled to transferable property is competent to trans­
fer such property. Nowhere in the Act is it provided that a minor 
is incapable of being a transferee of property, and as a matter of 
practice, we are well aware that transfers of immovable property 
are every day made to minors. Section 127 by necessary implica­
tion shows that a person who is not competent to contract may be 
the donee of immovable property, and that even in the case of 
property burdened with an obligation if after he has become 
competent to contract and aware of the obligation lie retains the 
property he becomss bound. It seems to us that the argument on 
behalf of the defendant amounts to this that the present suit to 
recover possession of the house must be regarded in exactly the 
same way as if  the plaintiff was bringing a suit for specific 
performance of a contract. In our opinion it ought not to be so 
regarded. It could hardly be said, if it was shown beyond all 
doubt that the father of the plaintiff entered into a contract for 
the sal<3 of this property and instead of taking the conveyance 
himself had directed the vendor to execute the conveyance in 
favour of his daughter, that she would not be entitled to recover 
possession. This in all probability was exactly what happened 
in the present case, but even if  we assume on behalf of the 
defendant that it was the girl herself who entered into the contract 
and that it was her money which was paid to the defendant, it ean 
make no difference. As soon as the defendant received the 
purchase money and executed the conveyance the plaintiff beeamo 
entitled to the possession of the property. Very different consi­
derations would arise i f  after having agreed to sell the property 
the defendant before receiving the price had refused to execute a 
conveyance and the plaintiff was driven to a suit for specific 
performance.. In such case the plaintiff would have to set up the 
contract. In our opinion the decision of the co urt below and 
also of the learned Judge of tMa Oourt we^e nob corrdet, 
accordingly,allow the appeal, set aside both fchov ^eerees
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courts below as also the decree of the learned Judge of this Court 
'and decree the plainbiff’s claim with costs in all courts.

A p p e a l  d ec r e ed .

Before S irS en ry  BieharAs, Knight, Chief Justice, and Justice Sir Framada
Charan Banerji.

H A R  P E A S A D  ( O b j e o t o e )  v . M  U K  A N D  L A L  ( A p p m o a i s t ) . *  

l e t  ("Local)  No. I l l  of lOOl {United Provinces Land B&vmuo Act), section, 111 
—ParLitimi—Non-a'pplicanl required to file su it in civil court —Won- 

compliance with order—Aj^peal
A CoUeotoi: trying a partition oasa made an order under section 111 (1) [b) 

of the United Provinces Land Ravenue Act, 1901, against tho non-applicant. He 
failed to comply with this order, but alleged that in a civil sui' between the 
parties to the partition, caae it had been decided in respect of certain non- 
xavenae-gayiug property that both sidea were members of a Joint Hindu fainily. 
The Oolleotorj howeve?, overruled his obJeoMon, finding that the ruling did 
not apply to revenue-paying property,

Reid that no appeal lay to the District Judge from this order.
The facts of this case were as follows :—
One Mukand Lai presented an application in the .Revenue Court 

against Har Prasad alleging that he was entitled to fths of the 
recorded property and claiming partition. Har Prasad tiled an 
objection that Mukand Lai’s share was only one-half and the 
other half belonged to him. This matter having come before the 
Oollector he made an order under section 111 of the Land Revenue 
Act requiring Har Prasad to bring a suit in the Civil Court 
within three montjhs to determine the question- Har Prasad never 
brought any such suit. He alleges, however, that there was 
pending in the Civil Court a suit for partition brought by 
Mukand Lai in respect of non-revenue-paying property, and that 

' it was decided in that suit that that they constituted a'joint Hindu 
family and were therefore on partition entitled to all the joint 
property half and half. After the expiry of three months, when 
the case again cama before the Collector it was found that Har 
Prasad had not complied with the order. He tried to make out 
that the finding of the Civil Court had settled the question. The 
Collector made an order in which he stated that the Civil'Court’s 
decision had nothing to do with the revenue-paymg property.

■ The Collector accordingly overruled the objection which had been
® First Appeal No. 112 of 1915, from an order of B Tabor, District 

Judge of Saiiarsinpur,̂ dated the 16th of May, 1915.


