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obtain from the defendant the deposit of 10 per cent, of the purchase 

rmoney. This amount they were entitled to recover under clause 
8, as soon as a breach of the conditions of the document was com­
mitted. They also acquired the right to resell the property ; but 
under clause 8 the right to resale did not carry with it a right 
to recover damages sustained by reason of any deficiency arising 
in the amount of purchase money realized by the resale. The 
parties must be bound by the contract which they entered into, 
and we have to consider what their intention was when clause 8 
waii inserted in the document. If it had been intended that upon 
failure to perl'orm any of the conditions of the sale, the vendee 
^would be liable to pay damages arising upon a resale, one would 
have expected that such a condition would find place in the 
document. The absence of such a condition leads to the inference 
that the only psnalty incurred by the vendee is the forfeiture of the 
10 per cent, of the purchase money which he was bound to deposit. 
In this view the English cases and other authorities cited before 
us have no bearing on this case and need not be considered. In 
our opinion the decision of the lower appellate court is right and 
this appeal must fail. We accordingly dismiss it with costs.

Appeal dismissed.

FULL BENCH.
1915

November, Before Justice Sir George K m x, Mr, Justice Muhammad Bajiq and Mr. Justice
Piggott.

JIBAK KUNWAR (Petitionbb) v . GOBIND DAS (Oppositb party ).*
Act No. I I  of 1899 (Indian Stamjp Act,) schedule I, article 55~~S(amp~- 

BeUat6--~Partition deed.
Two parsons, each o£ whom claimed the sole right to the property of a 

deceased relation, arrived at a compromise of their respeotive claims and gave 
efieot thereto hy means of two deads o f even date, by which deeds each relin­
quished in favour of the ^obher his (or her) claim to a portion of the estate of 
the deceased.

Seldthsbt these deads were releases, assessable to stamp duty under articlo 
55 of the first schedule to the Indian Stamp Act, 1899. JSknath S Gownde v. 
Jaganiiath S. Qowiide (1 ) and Reference under Stam’g Act, section '46 (2) 
referred to. Beference under Stamp Act, section 46 distingihished.

* O^yii Miscellaneous No. 183 of 1915.
(1 ) (1885) I. L. B., 9 Bom.^417. (2) (1894) I. L. B ,, 18 Mad., 233-.

J3) (1889) I. L. E,, 12 Mad., 198.



This was a reference made by the Board of Revenue under
section 57 of tlie Indian Stamp Act, 1899. Tiie following were — "  ”
the facts out of which the reference arose :—  KnmvAs

On the 23rd of August, 1914, one Mathura Das died childless D a s

leaving property of the estimated value of Es. 2,25,000, The
sister of the deceased applied for letters of administration.
Gobind Das, a collateral of Mathura Das, disputed her claim.
Eventually the two claimants effected a compromise, and to give 
effect to this compromise both the parties executed separate 
instruments of even date on the 14th o f September, 1914. Each, 
instrument was treated as a deed of release and was stamped 
with a stamp of Rs, 5, The instrument executed by Gobind Das 
was presented for registration and ŵ as impounded by the Sub- 
Registrar, who considered it to be an instrument of partition 
chargeable with a duty of Rs. 375. The instrument was sent to 
the Collector, who considered it to be a release and referred the 
case to the Board of Revenue under section 56 {'2) of the Act,
The Chief Controlling Revenue Authority gave it as their 
opinion that the two deeds read together constitute an instru­
ment of partition liable to a duty of Rs. 375 under article 45, 
schedule I, o f the Stamp Act.

Thd Hon’ ble Dr. Tej Bahadur Sapru, for the petitioner.
Babu Sital Prasad Ghosh, for the opposite party.

, K n o x , Muhammad R a fiq  and PisaoTr, JJ. The following 
case has been stated by the Chief Controlling Revenue Author­
ity of these Provinces to this Court under section 57 of the 
Indian Stamp Act of 1899. The case stated runs as follows :—
On the 23rd of August, 1914, one Mathura Das died childless 
leaving property of the estimated value of Rs. 2,25,000, The 
sister of the deceased applied for letters of administration. ’
Gobind Das, a collateral of Mathura Das, disputed her claim.
Eventually the two claimants effected a oompromise, and to give 
effeat to this compromise both the parties executed separate instru­
ments of e\en date on the- 14th of September, 1914. Each instru­
ment was tregrted as a deed of release and was stamped with a stamp  ̂
of Rs, 5. The instrument executed by Gobind Das was presented 
for registration and was impounded by the Bub-Eegistrar,: "vfho 
considered ^  to be an instrument of partition. (jhar^eable a, ■
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duty of Es. 375. The iDstrumeiit was sent to the Collector^ who
-----—-—  considered it to-be a release and referred the case to the Board

of Revenue under section 56(2) of the Act. The Chief Controlling 
Bevenue Authority gave it as their opinion that the two deeds 
read together constitute an instrument of partition liable to a 
duty of Rs. 375 under article 45, schedule I, o f the Stamp 
Aot. But as they consider the question as one of some difficulty 
the case has been referred to this Court. No one appears 
on behalf of the Chief Controlling Revenue Authority. The 
lady is represented in this Court by Dr. Tej Bahadur Sapru, 
and Mr, Sital Prasad Ohosh appears for Gobind Das, We 
have heard the former advocate. The deeds have been read 
over to us. We have carefully considered their contents and 
we are satisfied that as the deeds stand they are instruments of 
release within the meaning of article 55, schedule I, of the Stamp 
Act. The case as put by the lady in her deed is that under the 
Mayukh law sheds the owner of the property loft by the deceased 
Mathura Das. The case as put by Gobind Das in the document 
executed by him is that under the Mibakshara law he is the sole 
owner of the property in question. Neither of them states 
himself or herself as co-owner with the other nor can they do sa 
rightly. We, therefore, have not a case of persons purporting 
to beoo-owners of the property and agreeing to divide the same. 
Each party before us claims to be the sole and full owner and, 
in order to avoid litigation, agrees to release ia favour of the 
other a certain portion of the property which he or she claims 
to be his or her particular property in full. The Board of 
Revenue has cited BefermcQ under Stamp Aot, Bsotion 46 (1) as 
applicable to this case. But that was a case in which the parties 
purported to be the co-owners of the property. The view which we 
take is supported by Eknath S, Gownde v. Jaginnath S. 
Gcwnde (2) and Reference under Stamp Act, section 46 (3), 
We direct that this be returned to the Chief Controlling 
Revenue Authority as our decision in this case. The deeds will be 
returned with the decision.

(1) (1889) I. h. B., 12 Mad., 198. (3) (1885) L L. E., 9 Bom,, 4l7,
(189i) I. L. R., 18 Mad., 283,
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