VOL, XXXVII ] ALLAHABAD SERIES, 47

Before Mr. Justice Tudball and Mr, Justice Chamier,
EMPEROR ». MIAN DIN Axp AxoTHER*

Act Ko, IIIof 1867 (Public Gambling Act), sections 1 and 3— Placg” —
Bullock-run of disused well surrounded by low wall of loose bricks—t Common
gaming howse.’

Held thab the lower end of & bullock-run round whigh, in the shape of a
semi-circle, was raised 2 low wall of lcoss bricks, wasa place’ within the
meaning of the Public Gambling Act, 1867. King-Emperor v. Futtoo Mahomed
Sher Mahomed (1) followed. Powell v. The Eemptow Park Race Course
Company Limited (2) relerred to. '

In this case two persons, Mian Din and Farid-ud-din, were
charged with an offence under section 8 of the Public Gambling
Act, 1867. The spot where the gambling was said to have taken
place was the lower end of the bullock-run of a disused well
on a piece of open land, round which had been raised a low
semi-circular wall of loose bricks. Under ithe shelter of this
wall the gambling complained of took place. The Magistrate
acquitted the accused upon the ground that this spot was not
a “place’” within the meaning of sections 1 and 8 of the
Public Gambling Act. Against this order of acquittal the present
appeal was field by the Local Government.

The QGovernment Advocate (Mr. 4. B. Rywves), for the Crown.

. Mr. R. K. Sorabji, for the accused.

TubBaLL and CHaMIER, JJ.:—This is a Government appeal
against an order of acquittal passed by a Magistrate of the first
class in the case of two persons Miaa Din and Farid-ud-din who
were charged with an offence under section 8 of the Publie
Gambling Act, 1367. The Magistrate passed his oxder on the
finding that the spot where the gambling was taking place was
not a‘ place’ within the meaning of section 1 or section 8 of
the Act. In section I a common gaming house is defined as “any
house, walled enclosure, room or place in which cards, dice, tables
or other instruments of gaming are kept or used for the profit
or gain of the person owning, occupying, using or keeping such

house, enclosure, room or place” ete. The spot where the gamblify.

is said to have taken place in the present case is the lower end

of a bullock-run of a disused well on a bit of open land where:
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there are some trecs and a small hut. Round the sides of the
Jbullock-run, in the shape of & semi-cirele, has been raised a low
wall of loose bricks and it is within the shelter of this low brick
wall that the gambling is said to have taken place. The Magistrate
has passed his opinion that it is not a ‘place ” within the meaning
of the Act relying on a ruling to by found in the Punjab Records
of 1896, No. 14, and on Queen Empress v. Jagannayakuwlu (1).
He refused to follow Kang-Emperor v. Futloo Mahomed
Sher Mahomed (2). In onr opinion the place where the gambling
igsaid to have oceurred in the present case falls within the defini-
tion of the word “ place” in the Act. The question was discussed
with some detail in the judgement in King-Emperor v Fattoo
Mahomed Sher Mahomed (2). In the Bombay Act tho words ave
¢ whoever being the owner or occupicr or having the use of any
house, room or place, opens, keeps or uscs the same for the purpose
of a common gaming house.” The only difference between the
Bombay Act and the Act which is in force in this province is that
the words “walled enclosure” are added in the latter. The seetion
runs—*‘ IHaving the use of any house, walled enclosure, room or
place.” The Bumbay Judges in their judgement refer to certain
English cases in which a decision was given in regard to the
meaning of the word “place™ in sections 1, 2 and 3, of the
English Betting Act which prohibit the usc for betting of any
house, office, room or other place. We agree with them that
there is mo reason to suppose that the word “place” in cither
of the two Indian Statutes has any more narrow or restricted
meaning thanit has in the Eoglish Statute. In Powell v. Kempton
Park Bace Course Company Limited (3) Lord HALSBURY
remarked as follows :—*“ I think in this respect with Rigsy, L J,,
that any place which is suffiviently definite, and in which a betting
establishment might be conducted, would satisfy the words of the
Statute.” Lord James of Herolord remarked:—¢ There must
be a defined arca so marked out that it'can be found and recognized
as the “place” where the business is carried on and wherein the
bettor canbe found.” In the Bowmbay case the place which was
under consideration was a piece of open land on which there was
(1) (1694) L L. R., 18 Mad, 45, (2) (1913) L. L. R, 87 Bom., G51.
(3) (1899) A. 0., 148.
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neither roof nor wall but which was surrounded by houses and was
approached by a noarrow lane. In our opinion in the case which .
is now before us, the spot where the gambling is said to have
taken place was a sufficientily defined area so marked out that it
could be found and recugnized as the place where the business of
betting was being carried on. The argument has been raised
that the adjective “ walled”” in Aet III of 1867, applies not only
to the noun ‘ enclosure * but also tio the two nouns ‘room or place.’
With this we cannot agree. It isclear that the word  walled”
is applied onmly to the word * enmelosure.” It could hardly in
sommon parlance be used with the word “room.” Wo therefore
are of opinion that the decision of the Magistrate in so far as the
meaning of the word “place ” is concerncd is incorrect, and we
must therefore set aside the order of acquittal, At the same
time the case is one of a very trivial nature. The accused have
been subjected practically to two trials, one in the court below,
and one in this Court, and we think shat the ends of justice have
been sufficiently met. We therefore donot direcy thab the accused
be again placed upon their trial, ’ _
Urder sst aside,

Before Siv Honry Riohards, Enight, Chisf Justice, and Justice Sir George Know
EMPEROR ». DHANI RAM aNp ANormagr®
Aot No. X of 1873 (Indian Ooths Act), sections 5, 6 and 13- Aot No. T of 1872
(Indian Buidenes Act), section 118—Eideneo—Stutoment of witness nob vecorded,
on oath-~Capaecity of child of tender years io tostify.

The fact that & court has advisedly refrained {rom mdmxmsteuug an oat;h
to a witness is not sufficient by itself to render tho afatement of such witneas
inadmisgible. But a court shomld only jexamine a child of: tender years as a
witnesa after it has satisfied itself thab the ohild is sufficiently developed intele
lectually to understand what it has seon and to afterwards inform the court
theveof, and if th: court is so satisfied it is hesb that the couxrt should comply
with the provisions of section 6 of the Indian Oaths Act, 1875, in the case of
a child just as in the case of any other \v1tne~s Qwen-lﬂm_prass v. Moy
{1) dissented from.

THIS was an appeal from jail against a conviction undor
sestion 302 of the Indian Penal Code and « sentence of death,
The Sessions.Judge had based his judgement to some extent on

© #Criminal Appeal Mo. 663 of 1915, from an order of D R. Lyle Sessions
Judge of Agra, datod the Oth of August, 1915,
{1) (1886} 1. I'} B, 10 All.. 209.
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