19156
FEarprROR

V.
BUgpa.

1915

August, 4,

39 THE INDIAN LAW REPORTS, [VOL., XXXVIIL,

examined irt 1898 and are of opinion that their evidence is insufficient
to bring the charge home to the appellant. Of the witnesses

‘examined in 1808, Musammat Vilayakan cennot be rclied upon,

Mohan Chamar and Muhammad Yusuf distinctly say that they did
not see Rustam the appellans, strike the deceased. The other
witnesses Imtinzan, Ram Singh and Husaini do swear that they
1'ccognized> Rustam as the assailant of the deceased. It should be
observed here that none of the witnesses was presonb actually on
the spot when the assault on Sad-ullah is said to have taken place.
All the witneses say that they ran upon hearing the cries of
Sad-ullah. Imtinzan and Husaini also vonup. It was a dark nigh,
and, according to Muhammad Yusuf, it was not possible (o recognize
any person at any distance. There is therefore room for doubt as
to the evidence of Imtiazan, ilusaini and Ram Singh. In our
opinion it would serve no useful purpose to send back the case for
re-trial with the direction to admit ths evidence taken in 1898,
We therefore accept the appeal, set aside the convietion and
sentence passed upon the appellant and acquit him of the offence
of which he has becn convicied, and direet, his immediate release.
BangrJ1, J.~1T concur,
' Appeal allowed.

REVISIONAL CRIMINAL.

Bejfore Me. Justice Tudball.
EMPEROR v. BHOLE SINGH. #

Criminal Procedure Code, sections 4 and 476-—<« Complaint **-=Statement made to
magistrate in is excewtive capacity - det No. XLV of 1860 (Indian Penal
Code ), seetion 211, ’

Held that it was not competent to a Magistirato to freat ag o complaing, .:-md
found thercon such procedure as wonld naturally follow on & complaint, inelud.
-ing a prosecution undersection 211 of the Indian Penal Code, a statomont
which was made fo him extru-judicially and witho 1t any intention or dosire
that it should be taken as.a complaint, but merely in veply to a quesiion asked

by the Magistrate. ’ ‘ w
Tar facts of this ease are, shortly, as follows :—

Oue Paras Ram, who was a village headman, appeared-before
the District Magistrate of Jhansi and put in a- petition: stating

# Criminal Revision, No. 4159»51-{1515:{%111 an order of E. A. Phelps, Dist;ri;f.;,“
Magistrate of Jalaun, dated the fth of April, 1918,
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that he wished to resign his post. The District Magistrate asked

him the reason for his wishing to resign and he then made a-

statement charging the police Inspector with extortion and
tyranny in connection with a dacoity, The Magistrate summoned
certain persons who were mentioned by the headman as having
been compelled to pay money to the Sub-Inspector, examined them
and Paras Ram on oath and came to the conclusion that a primd
facie case had been made against the police. He, however, sent
the case to the Superintendent of Police to make an inquiry under
paragraph 883 of the Police Regulations, The Superintendent
made a réport that the charges were groundless, The District
Magistrate thereupon ordered the prosecution of Paras Ram and
of his witnesses under section 211 of the Indian Penal Code, for
giving false evidence. 'The witnesses applied to the High Court
in revision. The Magistrate submittedan explanation saying that
‘he had treated the examination on oath as a complaint. .

Babu Piari Lal Bamerji, for the applicant im

The application was made to the Magistrate in his executive
capacity and the inquiry that followed was only a departmental
one., He could not examine the witnesses, as he did, because he
wes pob sitting as acourt. The utmost he eould do was that he
could file a complaint, Though the order was executive, this
Court has still power to interfere because the order purported to
have been passed under section 476 of the Code of Criminal
Procedure. The words *committed before it ” in that section
meant committed while he was sitting in. his judicial capacity.
The offence was not brought to his notice judicially. The Code gave
a right to the Magistrate to order an inquiry without a complaint
having been filed, but the inquiry was not a judicial one. Ses Part V,
Chapter XTIV, Paras Ram never made & complaint. He tendered
his resignation, and on questions being put to him by the Magis-
trate he gave out the story. When a complaint is filed the usual
procedure is to examine the complainant and issue process against
the acgused person and not to direct a police inquiry. The fact
that the Magistrate only directed a police inquiry showed that he

did not treat it as a complaint.. Paras Ram- did not ask the.
Magistrate to take action against the Pojice. 'The statement was-

not thereforg a complaint. But, if it be taken fo be & complaint,
b
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it was still peuding and no prosecution eould be ordered until it
“was finally disposed of. 'The Magistrate could not keep the

complaint pending and order prosccution for making a false
complaini.  Sangilic Pillai v. The Disirict Magistrate of Trichi-
nopoly (1),

The Assigtant Glovernment Advocate (Mr. R, Malcomson), for
the Crown, :

The Magistrate either acted in h1= executive capacity or
judicially and in either case the order is right. If the order was
an executive order the High Court could not interfere. The
Magistrate stated that he treated the statement ag a complaint,
The charge, however, related to the Police, and under paragraph
883, Police Regulations, the Magistrate sent it on to the Superin-
tendent, The Magistrate treating it as a complaint could examine
anybody he pleased, and acting under section 190 he examined
witnesses -without protest by the accused. The eomplaint was
found to be false and sanction had been rightly given,

Piari Lal Banerji, in reply cited Queen- Empress v. Deokis
pondan (2) and Empress v. Phulel (3). '

TupBALL, J. :~The present application has arvisen from the
following facts :~—One Paras Ram, a village headman, on the 17th
of February last, filed before the District Magistrate a peir',ition in
‘which he stated that he wished to resign his post as village head-
man as he was %00 old and unable to do his work. The District
Magistrate apparently doubted the correctuess of the reason given
and questioned the man, In reply to questions pub to him the
man stated that the police of a certain police station were investi-
gating a dacoity case and in the course of their investigntion "they
were forcing o large number of people to pay money to them;
that he was afraid of getting into trouble throngh this matter and
he therefore wished to resign, The District Mgistrate in his
cxplanation states that he treated this as a complaintand he
thercupon'put Paras Ram on oath and examined him again,
What he stated was then rediiced to writing. On completion of
his statement the Magistrate gave a rubkar to a chaprasi of his
court, which contained the names of twelve persons, and in this he

O (1901)1.L.3%.,25’1»1ad 699, 661 (3) (1687) LLR. 10 All, 5.
(8) (1912) L.L.K., 35 AlL, 102,
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directed the aforesaid chaprasi to produce the persens named
therein before him at once. Apparently the chaprasi obeyed -
orders and produced all these persous, Thesc persons are those EMP;E_ROE
whose names were mentioned by Paras Bam in the course of his EI“NZI;
statement as being connected in sowe way or other with the alleged '
extortion. The District Magistrate then recorded the cvidence of

all these persons on oath, Having proceeded so far he then sent

the pa,pars to the Superintendent of Police with directions to him
to take action under paragraph 383 of the Police Regulations.

This paragraph lays down that before a Superintendent punishes

any police officer departmentally or prosecutes him criminally, he

must make an inquiry, reduce the substance of the accusation to

the form of a charge and record the officer’s explanation, using a

1915

cortain form, After completing these proccedings, if he considers
that further steps should be taken, he should decide whether the
officer ought to be criminaliy prosecuted or departmentally punished.
If he decides to institute a prosecution, he must send the papers.
to the District Magistrate, and obtain his concurrence before taking
further action, whatever the rank of the officer aecsused may be.
The Superintendent of Police made an inquiry and submitted a
report to the District Magistrate to the effect that the allegations
of estortion were entirely false and suggested that the person who .
had made them and reported them, should be eriminally prosecuted.
Thereupon the District Magistrate passed an order purporting to
be one under section 476, directing the prosecution of the present
applicants and certain others including Paras Ram, the latber
to be prosecuted for an offence under section 211 ; the others to bhe
prosecuted for offences under section 193 of the Indian Penal
Code. It is against this action of the District Mmlsm ate thab
the present revision has been presented, It is contended, and.
I must say with considerable force, that Paras Ram made no
complaint ; that he did not intend to make any complaint ; that
he called no witnesses and the proceeding before the Districs.
Magistrate was not a judicial proceeding in the course of which he
was legally empowered to administer an oath. The explanation
of the District Magistrate is that he treated what Paras Ram said
B & complawt and that the inquiry that We made was under
section 202 of the Cede of Criminal Procedute, El‘he only
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unfortunate point in this explanation is that a complaint means
— 2 .an allegation made orally or in writing to a Magistrate with a
EMP,;E.W view to his taking action under the Code that some person has
Buote  gommitted an offence. It is not open to the District Magistrate
Siwer to treat this petition and statement of Paras Ram as a complaint
whether Paras Ram liked or not. It may be of course that Paras
Ram wished to make a complaint in such a form that, if subsequently
it was found to be false, he should be able to save himself from
a criminal prosecution, If there was evidence in the case to
indicate that Paras Ram intended the Magistrate to take action
under the Code against the police officers, I should not hezitate for
an instant in holding that the Magistrate had power to treat the
petition as a complaint and that he was justified in sending for
the witnesses and examining them on oath, But an examination
of the record shows that Paras Ram’s petition was simply a petition
tendering his resignation; that even in his statement taken
on oath, which statement was made in reply to questions put by
the District Magistrate, he made allegations of fact and at the
end stated that these were his reasons for resigning his post. He
nowhexe asked for the witnesses to be summoned. He nowhere
asked for an inquiry to be made, and I may add that if the Magis-
trate was knowingly acting under section 202, it i3 curious that on
completion of his inquiry he should send the complaint to the
Superintendent of Police with a view to the latter officer taking
action under paragraph 883 of the Police Regualations. Itis alse
curious, that up to the present time the Distriet Magis.brate hag
passed no order dismissing the complaint, Looking at the cir-
cumstances of the case Ifind it impossible to hold that Paras Ram
made a complaint to the District Magistrate ; that i$ to say, that the
allegation was made with a view to the Magistrate taking action
under the Code of Criminal Procedure against the police oficers
who were said to have commilted the extortion. Paras Ram. may
—pe1haps havs given false information to the District Magxstrate
in reply to his questions. The point which I have to decide is
whether or nut thers was a cowpiuint, within the true meaning
of the word, before the District Magistrate. In my opinion there
was ho such compla,mm Lhe action of the Magistrate was  nob
sction taken under section 202 of the Code. It “was ~appareptly
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executive action in the form of a departmental inquiry which was
continued by the further inquiry made under paragraph 883 of
the Police Regulations. There was no judicial proeceding before
the District Magistrate and therefore he had no power to take
action under section 476. The present applicant is one of those
whose prosecution for perjury has been directed, and it cannot be
said that he committed perjury in course of & departmental
inquiry. No oath ought to have been administercd to him at all,
I would point out that vhroughout the inquiry made by the Dis-
trict Magistrate, he nowhere mentioned that he was taking action
under any specific section. If, as the District Magistrate says, the
unfortunate police officers will not have an opportunity of clearing
their character, they will have only the District Magistrate to
blame for their unfortunate position, though perhaps it is still
open to the District Magistrate to prosecute Paras Ram for giving
false information. I allow the application, set aside the order of
the District Magistrate and quash the proceedings.
‘ Order set aside.

APPELLATE CIVIL.

* Beforg Sir Henry Bichards, Enight, Clief Justice, and Justice Sir Pramada
Charan Banergt.
DESRAJ {OnsEcroR) 4. SAGAR MAL (JUDGEMENT-DEBTOR) 4ND RAQ
GIRRAJ BINGH 4ND orguEs {DECREE-HOLDERS.)* ‘
Act No. IIT of 1907 (Provincial Insolvency Aet), seclion 8T—Insolvent—EfFect
of lease of occupancy holding granted shortly before fAling pelition of -
solvency.

Section 37 of the Provincial Insolvency Act, 1907, has no application to
the cage of a lease granted for good consideration by an insolvent shortly hefore
the Bling of his petition, unless the object thereof iz to give a preference to
one croditor over the others. If the lease is found to be a merely colourable
fransaotion, the insolvent still vetairing possessiom of tha propetty leased, if
oan be avoided and the proporty placsd in thehands of the receiver ; otherwise
the rents shonld be paid to the recsivor for the benéfib of tho creditors. The
laased property being an occupancy holding, %eld that there was-no reason for
directing the surrender theteof to thoe zarnindar,

THE facts of this case were as follows 1
Oue Sagar Mal was adjudicated an insolvent upon his owit
petition on the 1st of August, 1914. His petlblou of insolvency

* Firss Appeal No. 113 of 1915, from an ord® of L. Johm&on, Dmucb Judge »
of Mesrut, duted tha Tth of May, 1916,
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