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APPELLATE CRIMINAL.

Before Justice Sir Pramada Charan Banerji and My, Justice Muhammad Rafiq.
EMPEROR v. RUSTAM.®
Criminal  Prooedure Code, seetion 512—Hwvidence taken againsi an aceused
person who has absconded—Condition precedent fo use of such evidence
against aceused when arrested.

Evidence purporting to have been recorded under the provisions of section
512 of the Code of Criminal Procedure cannot be used against the person con-
cerning ‘whom it was taken, unless it can be shown bhat before sueh evidence
was recorded it was proved to the satisfaction of the court that the accused
had mbscfnded and that there was nmo immediate proépect of arresting
him.

Tuis was an appeal against an order of the Se:sions Judge
of Farrukhabad convicting one Rustam under section 807 of the
Indian Penal Code and sentencing him to transportation for life,
The facts upon which the charge (originally one under section
302 of the Code was based) occurred so long ago, as 1897, and
most of the evidence against the accused consisted of evidence
purporting to have been recorded under section 512 of the Code
of Criminal Procedure in 1897, 1898 and 1811, In appeal the
main contention was that this evidence was inadmissible. The
facts of the case are set forth in detail in the judgement of
Court.

Mr. C. Ross Alston, for the appellant,

The Assistant Government Advoecate (Mr, R. Ma,lcomson) for
the Crown.

Munanumab Rarig, J.—The appellantin this case is one Rustam,
who was committed to the Court of Session on the charge of mur-
der tnder section 802 of the Indian Penal Code. During his trial
the learned Hessions Judge added a further charge unde1 sectlon
307, that is, an attempt at murder, and convicting him under that
section sentenced him to transportation for life. The murder was
committed as long ago as the 3rd of Decembér, 1897. The case for
the prosecution is that on the night of the 3rd of December, 1897,
the appellant was driving a camel carb from Farrukhabad. On
his arrival at Nandsa he bad to change the camel, and ‘asked
Sad-ullah, who was in charge of the camel that was 1‘elluved to
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help him in the harnessing of the other camel and algo to accompany

‘him to the next stage. Sadeullah refused to go with the appellant

any further, upon whicl the appellant ook up an axe and attack-
ed him with it and inflicted blows on the head which resulted in.
almost instantaneous death. Rustam, the appellant, then ran away
and was ot heard of till he was arrested this year, and put on
his trial. Soon after the murder ths chaukidar of the place reported
the oceurrcuce and a Sub-Inspector proceeded to the spot ab
once. The case was sent up bo thecourt on the 24th of December,
1897, and on the same date evidence purporting to be taken under
section 512, was recorded, Su Jaequenﬂy it was disecovered that
the proceedings which were taken in 1897 were incomplete and
an order was issued to the police to furnish proper evidence. This
was in 1898, A proclamation under section 87 was issued, as also
a warrant for the arrest of Rustam, both of which were sent to
the district of Mainpuri, of which district he was a resident, One

“Ata-ullah, a constable of the Mainpuri district, was examined on

the 16th of August, 1898, who deposed to having made a search
for the appellant and to having failed to find him. On the 3rd
of September, 1898, the witnesses who were cxamined in 1897,
were re-examined, Some time in April, 1911, the prosecuting
Inspector of Farrukhabad, presumably on going Lhtough the old
files, came upon the file of this case. He reported that the
evidence which purported to have been taken under section 512 of
the Code of Criminal Procedure was not legally correct and
recommended that fresh proccedings should be taken. In
accordance with his suggestion, the case was again taken up by a
magistrate of the distriet and formal evidonce of the appellant having
absconded was recorded and the only surviving wituess Musammat
Vilayataﬁ was examined. These facts we have discovered by
gomg carefully through the files of 1897, 1898 and 1911, which are
in the record of thiscase. The only evidence agninst the : appellant

o his trial in the present case, consists of the deposition of Misam-
™ay Vilayatan, who is alive, and was examined befors the loarned
Sessions Judge, and the depositions of four other witnesses who
were examined in 1897, namely, Imtiazan, Husaini, Mohan and Ram
Singh. The learned,Sessions Judge, by a formal order, dated the
21st of June, 1915, broughtthe statements of the said four witnesses
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on the record as evidence on behalf of the prosecution, We
also find the evidence of the said four witnesses recorded in 1898

on the file of the Sessions Cowrt, though no order appears on

the file showing how and when and under what circumstances
those statements were brought on the record. The evidence of
Musammat Vilayatan, as recorded by the learned Sessions Judge
ab the present trial, was rejected by him. The conviction of the
appellant rests on the sintements of the other witnesses recorded
in 1897,» The learned counsel for the appellant contends that the
said evidence is inadmissible inasmuch as no proof of the absconding
of the accused had been formally received and recorded prior
to the examination of the said witnesses, We think that this
ebjection is valid and must prevail. In section 512, it is distinctly
laid down that if it is proved that an accused person has abseconded
and there is no immediate prospect of arresting him, the
court competent to try or cominit for trial such persen for the
offence complained of may, in his absence, examine the witnesses
(if any) produced on behalf of the prosecution and record their
depositions, It is clear from the language of the section that the
court which records the proceedings under it, must first of all
record an order that in its opinion it has been proved that the
accused has absconded and thas there is no immediate prospect of his
arrest. No such finding appearsion the file of 1897, in fact, no
evidence was taken in thab year to show that the present appellant
was absconding and that there was no immediate prospect of his
arrest. The evidence of 1897 being inadmissible, the conviction
of the appetlant on the basis of such evidence cannot stand, But
it is suggested on behalf of the Crown that the case should be sent
back for re-trial with o direction to the learned Sessions Judge to
admit the evidence taken in 1898, inagmuch as that evidance wag
takenafter proof had been received of the absconding of the accused.
We find that the only atatement in 1898 with regard to the
absconding of the accused, is that of one Afa-ullah, a constable of
the Mainpuri distriet, He does not say that there ia no immediate
prospedt of the arrest of the aceused, nor ig there any finding by
the Magistrate that he is sabisfied that the accused i absconding
and that there is no immediate prospect of his arrest. Moreover,
“we have considered the evidence of the ether witngsses who were

1015
EMPEROR
v,
Rusgwan.



19156
FEarprROR

V.
BUgpa.

1915

August, 4,

39 THE INDIAN LAW REPORTS, [VOL., XXXVIIL,

examined irt 1898 and are of opinion that their evidence is insufficient
to bring the charge home to the appellant. Of the witnesses

‘examined in 1808, Musammat Vilayakan cennot be rclied upon,

Mohan Chamar and Muhammad Yusuf distinctly say that they did
not see Rustam the appellans, strike the deceased. The other
witnesses Imtinzan, Ram Singh and Husaini do swear that they
1'ccognized> Rustam as the assailant of the deceased. It should be
observed here that none of the witnesses was presonb actually on
the spot when the assault on Sad-ullah is said to have taken place.
All the witneses say that they ran upon hearing the cries of
Sad-ullah. Imtinzan and Husaini also vonup. It was a dark nigh,
and, according to Muhammad Yusuf, it was not possible (o recognize
any person at any distance. There is therefore room for doubt as
to the evidence of Imtiazan, ilusaini and Ram Singh. In our
opinion it would serve no useful purpose to send back the case for
re-trial with the direction to admit ths evidence taken in 1898,
We therefore accept the appeal, set aside the convietion and
sentence passed upon the appellant and acquit him of the offence
of which he has becn convicied, and direet, his immediate release.
BangrJ1, J.~1T concur,
' Appeal allowed.

REVISIONAL CRIMINAL.

Bejfore Me. Justice Tudball.
EMPEROR v. BHOLE SINGH. #

Criminal Procedure Code, sections 4 and 476-—<« Complaint **-=Statement made to
magistrate in is excewtive capacity - det No. XLV of 1860 (Indian Penal
Code ), seetion 211, ’

Held that it was not competent to a Magistirato to freat ag o complaing, .:-md
found thercon such procedure as wonld naturally follow on & complaint, inelud.
-ing a prosecution undersection 211 of the Indian Penal Code, a statomont
which was made fo him extru-judicially and witho 1t any intention or dosire
that it should be taken as.a complaint, but merely in veply to a quesiion asked

by the Magistrate. ’ ‘ w
Tar facts of this ease are, shortly, as follows :—

Oue Paras Ram, who was a village headman, appeared-before
the District Magistrate of Jhansi and put in a- petition: stating

# Criminal Revision, No. 4159»51-{1515:{%111 an order of E. A. Phelps, Dist;ri;f.;,“
Magistrate of Jalaun, dated the fth of April, 1918,



