
Before S ir  B enry Hidhards, Knigh% Chief Justiee, and Mr<> Jm iic e  TuclhaU.
MUHAMMAD MAHBUB ALT KHAN (PhAim iw) v. BAGHUBAR Jzdy^2S

DAYAli Aim OTHBES (DaipsNDAm’S}. * -  -

Fra-smptimi—- Wajih~ ul-ar2-—Gustom-—Mffeet o f perfect partition.
TiLQ wajib-ul-ara of an undivided yillaga supported a Gnding that there 

exsistad a custom of pre-emptioA amongst the oo-ishavBrs in  the village. 
Subsequently to the framing of this Wil ji'b-ul-ara a perfact jiartition of the 
viUagQ took plaoe.

JBeM that tha hasis of saoh a cuBtom was the Gogaroehjity lelatioii, aud tfiai; 
aftQr partition a Qo-sharer in one mahal oould not claim pre-eraption in respect 
of property sold i »  attothei' mahal in 'vvhicli the pre-ampfcor was not a co-sharer.
Dalganjm Singh y> KaUJsa Singh (1) and 0a4tga Bingh y. Ghedi Lai {2} 
ref6rre<^to.

This was a suit for pre-emption based upon custom, in support 
of wliicli reliance was placed on a wajib-ul-arz of the village in 
■which the property sold was situate of the year 1865. At that 
time the village consisted of a single mahal ; but since then had 
been the subject of a perfect partition. The land sold was in a 
different mahal from that in 'which the pre-emptor was a co-sharer.
The court of first instance dismissed the suit, holding that, 
although the wajib-ul-arz o f 1865 was evidence of a custom then 
in existence, it did not apply to the altered circumstances of the 
village at the date of the suit so as to afford the plaintiff a basis 
for h^ claim. The plaintilf appealed to the High Court.

The Hon’ble Dr. Tej Bahadur Sapru  and Mr, Ibn Ahmad, 
for the appellant.

The Hon'ble Dr. Bundar Lai, for the respondents.
Riohaeds, CJ., and Tudball, J. This appeal arises out of 

a suit for pre-emption. The court below has disiiiissed the claim.
The plaintiff adduced, as evidence of the existence of the custom, 
an extract from the wajib-ul-arz of 1885. The court below has 
considered the history of the village. It has also conwdered the 
the terms of wajib-ul-arz. The language used in the wajib-ul-arz- 
coupled with the history of the village strongly suggests that 
what was recorded in the wajib-ul-arz of 1865 was not an existing 
custom but an arrangement between the co-sharers. We are not) 
prepared to dissent from the view taken by the court below that 
a custom of pre-emption has not been proved in bhe present case
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There is, however, another m£itter which we think is fatal to the 
plaintiff’s claim. Since the wajib-iil'arz of 1865 perfect partition, 
has taken place in the village and the plaintiff was not at the 
time of the sale a co-sharer with the vendor. His property was 
situate in a separate mahal. There was no joint and several 
responsibility between the plaintiff and the vendors for the 
payment of the Government revenue assessed upon their respective 
properties. Neither had any voice in the management or share 
in the enjoyment of the other’s zamindari. It lay upon the 
plaintiff in the present case not merely to prove the existence of 
some custom of pre-emption, he had to prove the existelice of a 
custom under which he himself had a right, that is to say, he had 
to prove the existence o f  a custom which gave a right to  a person 
who was not a co-sharer with the vendor. The great importance 
in pre-emption cases of the co-parcenary relationship has been 
pointed out in the case o f  Dalganjan Singh v, Kaiika Singh (1 ) ,  
and also in the case of Ganga Smgh v. Ohedi Lai (2j, The only 
evidence of the existence of a custom in the present case was the 
extract from the wajib-ul-arz to which we have referred. But that 
record clearly relates to a right between oo-sharera, because at 
that date partition had not taken place and all the proprietors in 
the village were co-sharers with each other. We are not deciding 
that the custom' (assuming that there was one) ceased as the 
result of partition, The custom continues, but the plaintiff not 
being a co-sharer with the vendor is no longer within the custom. 
We think that the plaintiff gave no evidence of tJie existence of a 
custom which gave a person who v/as not a co-sharer with the 
vendor a right of pre-emption. We dismiss the appeal with 
costs.

(1) (1899) I, L. B., 22 All., 1 .
Appeal dismissed,

(2) (1911) I. L. B., 33 A ll. 605.


