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APPELLATE CIVIL,

Bofore Justice Sir Pramada Charan Bunerji and My, Justice Muhammad Rafig.

MADHO RAM axp oraene (Decrpm-mworpemns) o NIHAL SINGH axp
OTHERS (J UDGEMENT-DEBTORS)*

Civil Frocedure Cade (1408), order XX XTIV, rule 5—Application for decree
absolute for sals on a mortgage—Limitation—Terminus a quo—~det No. IX
of 1908 (Indion Limitation Act), sehedule I, article 181.

An, application under order XXXIV, rule 5 (2) of the Code of Civil
Procedure (1908), is an application in the suit and not am application in
execution, and is governed as regards limitation by article 181 of the frst
schedule *to the Indian Limitation Act, 1908. Datfo Aimaram Hasabuis v.
Shankar Dottatraya (1), Amlook Chand Parvack v. Sarat Chunder Mukerjee (2),
Al Ahimad v. Nuziran Beubi (3) and Udit Narain v. Jagan Nath (4) referred
to.

The right to make suoh an appliestion accrues on the date when the

" time limited by the preliminary decree expires, unless such time has besn
extended by a court of appeal, The principle of the decision in Gaya Din v,
Jhumman Lal (58) applied.

THiS appeal arose out of an application by the decree-holders
for a decree absolute for sale on a mortgage. The preliminary
decree for sale upon a mortgage had been passed on the 27th of
February, 1909, Itallowed a period of six months for payment
of the, decretal amount. The judgement-debtors appealed from
the decree, and the appeal was dismissed and the decree
confirmed on the 25th of January, 1911. A second appeal to
the High Court was also dismissed on the 25th of January,
1912. No extension of the fime fixed by the decree of the
court of first instance for payment of the amount of the decree
was obtained from either the first appellate court or from the
Hi.gh Court. The decree-holders applied, on the 25th of April,
1913, under order XXXIV, rule 5, of the Code of Civil Procedure

for a final decree for sale. The application was disallowed as,

being barred by limitation. On appeal, the lower appellate
court confirmed this decision. The decree-holders appealed to

the High Court.

# Second Appeal No. 1828 of 1914, from a deoree of A. G. P. Pullan, Distriot
Judge of Bahdranpur, dated the 26th of August, 1912, confirming a decree of
Abdnl Hasan, Subordinate Judge of Saharanpur, dated the 24th.of July, 1918,

(1) (1918) I. L. R., 38 Bom, 82. {8) (1902) ¥, L. R., 24 All:, 548
(2) (1911) L L. R, 88 Cale,, 918, {4} (’.904) 1A Ly, 16
{5) (1915) L Tn. R.,t87 AlL,; 40
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Babu Durga Charan Bamerji (with him Dr. Surendra Nath

"Sen), for the appellants :—

Since the coming into operation of the present Code of Civil
Procedure an application for a decree absolute for sale is to be

‘deemed an application in the suit itsolf and not an applization in

exerution of a decree. Article 182 of the Limitation Act,
theretore, does not govern such an application. Thare being no
other article appli-able, article 181 upplies, which provides a
period of three .years from the time when the right to apply
accrues, The question is when the right to apply acerues. The
right, no doubt, acerued for the first time when the poriod fixed
for payment by the dseree of the first court expired; but it is
submitted, the right accrued afresh when the decree was confirmed
by the first appellate court and again when it was confirmed on
second appeal by the High Court. The right to apply did not
accrue only once and once for all, but it ascruad on each of the
three dates. The words in the third column of Article 181
are not “when the right to apply first accrues.” Obviously,
the right to apply for a decree absolute accrues more than
once. Where the original dieree is reversed om appeal bus
restored on further appeal the right clearly accruzs far the
second time from the final app:liate dewree. The principle
Is the same whether tha first appsllate court decrees or
dismisses the appeal to it Agsin whers the app:llate court
extends the time for piymeas, she right wai:h aserued for
the first time on the ecpiry of the period fixed by the first
court decree accrues again from the subsequent date fixed
by the appellate dewwee. Then again, the judgement-debiors
having appealed from the decree, the whole maiter became
sub judice. The final decrce would be that of the court
of final appeal, albhoqgh the appsllate decree merely confirmed
thfnt of the first court; Abdul Mujid v. Jowahir Lal (1). -The
£rst court dé:res becomes merged in that of the app.ilate court,
andit is the latter decree which would be followed by the ds-ree
absolute. There could be no decree absolute until the preliminary
decree had become final, and as long as the matter was sub
judice the preliminafry decree could not become final, There
(1) (1910) T. L. R. 33 AlL., 154, (158,159).
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was an accrual of the right to apply for a decree absolute when
the appellate deeree was pasted, and the application having
been made within three years of the appellate decree, it was not
barred by limitation,

Mr. Nihal, Chand (with whom Mr. W. Wallack), for the
respondents i—

It is not dispuied that article 181 of the Limitation Act is
the article applicable to the case. As to the question of the
time when the right to apply accrued, the test is, when could the
decree-holders have presented an application for a decree absolute,
Undoubtedly they could have “done so when tle period fixed hy
the decree of the first court expired. The right to apply acerued
on the expiry of that pericd ; Ali Alimad v. Naziran Bild (1),
Udit Narain v. Jagan Nath (2). The righkt lLaving once
a~crued, the mere fauct that the judgement-debtors had preferred
an appeal did not put astop to that right or keep it in abeyance.
There was nothing to prevent the ducree-holders from proceeding
with an application for a deccrce absolute. The Legislature
nowhere lays down that theliolder of a pieliminary decreefor sale
must wait for the termination of all proceedings in appeal before
applying for a final decree; Muhammad Sadwvg v. Ghous
Muhgmmad (3). There was no impediment in the present case
preventing the decree-holders from proceeding with their appli-
cation as there was inthe case of Ruddar Singh v. Dhanpal
Singh (4). There the decree-holders were estopped by an
injunction, and it was held that time began to run against the
decree-holders as soon as the bar of injunction was removed ;
fresh time was not allowed from the date of the confirmation
by the High Court of the devree of thelower appellate court.
The wght isnot a rvecurrent right. The appellants’are trying
to read into article 181 of the Limitation Act the provisions of
article 182 regarding appellate decrees. Evep if the right in
question be deemed capable of accruing more than once “th

" meaning to be put upon the provisions of article 181 is that tim e
begins to run from the date when the right firss accrues. The case
of instalmens boads is analogous and I rely on the prineiple of the.

(1) (1902) T, L R., 24 AlL,, 542.  (3) (1913) 11 A.I% 75 V5. . .
() 1908) 1 AL.J, 15 . (4) (1908) L LB 2 1,15,
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decision in Gaya Din v. Jhumman Lal (1), The decree-holders’

-right to apply for a decree absolute having accrued on the

expiration of the six months fixed by the preliminary decree,
and that decree having never been reversed or modified
in any way by either of the appellate courts, and there never
baving been any impediment against the decree-holders’ prosceut-
ing their application if they chose to do so, the time ran against
them continuously for more than three years and their right is
extinguished. The ruling in I. L. R., 38 All, 154, cited by the
appellants has no application, as it relates to a case of exesution
of decree.

Babu Durga Charam Bamerji, in reply :—

With the exception of the case in 1 A.L.J., 15, the cases
cited by the respondents are not in point. None of them dealt
with the question in issue in the present case, namely, where the
appellate decree confirms the first court decree and does not extend
the time fixed for payment whether the docree-holder can apply
within three years of the appellate decres. In the case in 1 A, L,
J., 15, there was no appeal as regards the 2/8 share in respect
of which the order absolute was sought to be obtained. The appel-
lants’ contention rests on one or other of two views; either the
decrec of the appellate court revives the right to apply for a
decree absolute or the decree of the first court is merged in the
appellate decree and the right acerues after six months from the
appellate decree,

Baxgryt and MuraMyMAD Rariq, JJ. :—This appeal ariscs out of
an applieation made under order XXXIV, rule 5, of the Code of
Civil Procedure for afinal decree in a suit for sale upon a mortgage.
The preliminary decree under order XXXIV, rule 4, was made
on the Z7th of February, 1909, That decree allowed a period
of six months to the judgewent-debtor to pay the amount of the
decree, and that, period expired on the 26th of August, 1909, -
Meanwhile the judgement-debtor appealed, with the result that
the decree of the eourt of first instance was affirmed by the lower
appellate court on the 25th of January, 1911, and on second
appeal by the High Court on the 25th of January, 1912, Neither
the first appellate- court nor this Court extended the time for

(1) {1916) k. L. By, 87 AlL, 400}
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payment of the mortgage money, The present application was
made on the 25th of April, 1918, It was contended on behalf of,
the judgement-debtors, that is, the mortgagors, that the appli-
cation was beyond time. This contention was allowed by the
court of first instance and the decision of that court was affirmed
by the lower appellate court. The decree-holders have preferred
this appeal, and it is urged on their behalf that limitation should
be computed either from the date on which the decree of the
court of first instance was affirmed by the lower appellate court
or when the decree of this Court was made. In order to consider
whether the application is barred by limitation or not, it is first
of all necessary to determine what article of the first schedule of
the Limitation Act is applicable to the present case. It is clear
that article 182 does not apply, and, there being no other article
which is applicable, the only article which can be applied is
article 181, Rule 5 of order XXXIV provides that where
payment is not made within the time fixed, the courtshall on appli-
cation made in that behalf by the plaintiff pass the final decree
for the sale of the mortgaged property or a sufficient part thereof.
Therefore it is necessary that an application should be made by
the plaintiff in order to obtain a final decree under that order. The
application is thus an application in the suit and since the passing
of the present Code of Civil Procedure it can no longer be said to
be an application in execution or for the execution of a decree. It
is therefore manifest that artiele 182 cannob apply, and, as stated
. above, since there is no other article which is applicable, the only
article which would govern an application of this kind, would be
article 181. This has been held by the Bombay High Court in
Datto Atmaram Hasabnis v. Shankar Dattatraya (1), follo-
wing the decision of JeNrINs, C.J, in Amlook Chand Parrack v.
Sarat Chunder Mukerjee (2). Under the old Limitation Act
also it was held by this Court in 4l Ahmad v. Naziran Bibi(3)
and Udit Norain v. Jagan Nuath (4) that an application for an
order’ absolute for sale under the Transfer of Property Act was.
governed by article 178 of the Limitation Act of 1877, which
corresponds’to article 181 of the present Act.

(1) (1918)3L L, R. 38 Bom., 82,  (8) (1902) I, L. R., 24 AlL, 542, -
(2) (1911)I. L.IR. 88 Cale., 918,  (4)Z%(1§C4)1 A, To T, 15
4
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The next question to be considered is when did the right to
apply accrue, as provided in the 3rd columu of that article.
Therc can be no doubt that after tho expiry of the six monshs,
allowed by the decree of the court of firsh instance, the decrec-
holders plaintiffs became entitled to apply {or a final decree. The
meve fach that an appesl was prefevred from the preliminary -
decree did not take away that right or postpone it. This is
conceded by the learned vakil for the appellants, but he urges that
he also acquirved the right to apply when the decrees of the
appellate courts, namely, that of the first court of appeal and of
the High Court, werc passed. It seems to us that limitation
should be computed from the time when the right to apply first
accrued. That right accrued, as we have said above, when the
six months granted by the court of first instance to the judgement-
debtors expired. The passing of the subscquent decrees by the
appellate courts only affirmed that right and did not give rise to
o fresh right, unless the decrec of the court of firgl instance was
in any respect varied by the appellate courts. We think that the
analogy of the decision of the majority of the Full Bench in Gaya
Din v, Jhwmman Lal (1) applies. That was a case in which the
quesbion was whether the money sought to be recovered became
due under article 182 of the first schedule when default was fivst
made in the payment of instalments. Ii was held that the money
became due when the first default was made. On the same
principle limitation must be computed in a case like the present,
from the time when the plaintiff's right to make an application
for a final decree fitst acerucd, Admittedly the right first accrued
in this case on the 26th of August, 1909, and, more than three
yeaxrs having expired from that date when the prosent application
was madepit is beyond time. We accordingly dismiss the appeal

“with costs,

Appeal dismissed.
(1) (1915) L L. R., 87 AlL, 400,



