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Before Sir Henry Richards, Knight, Chicf Justice, and Mr. Justice Muhammad Rofig.
RAM RATAN TAL awp orgers (Dmrrxpasts) u. BHURI  BEGAM arp
axoraer (Prainrirrs) ixp MUHAMMAD YUSUF KHAN AnD OTHERS

{DEreNpanTs) *

Suit to set axide decree on the ground of fraud-—What constitutes fraud—Aet
o, IV of 1832 (Transfer of Property Aet), section 90—dpplication. for o dedres
under section 90 without informing court of previous refusel to grant such a
deoree.

Cartain mortgagees instituted a suit for sale on a mortgage and also asked
in their plaint foc & personal decree sgainst the mortgagors under section 90
of thé Transfer of Property Aot, 1882. The oourt in that suit granted tte
plaintiffs a deorae for sale, but refused them the degiee asked for under section
90. Some yeurs afterwards the plaintifis again applied. for a deoree under
secbion 80. Notice of this application was duly served upon 211 the judgement-
debtors. They did not anpear, and the court granted a decree, but limited it
to the assats of the deoszged . mortgagor. The judgement-debtors then filed
a suit to have this decree set aside on the ground of fraund, the frand alleged
being mainly that the decrce-holders had not brought fo the notice of the
court the fact that they had oneo before applied for and been refused a deores
under scotion 90.

Held thay the neglect to inform the court of the fact that there had been
a previous atbtempt at another stage of the litigation to get & personal decree,
even assuming thut the neglest was wilful, could not amount to frand which
would eutitle the pliintiffs to set aside the decres which was obtained by the
defendants under szetion 90 of the Transfer of Property Act. -

THE facts of this case were as follows tmm

The defendants brought a suit for sale upon & mortgage exe-
cuted by the predecessors in title of the plaintiffs. To that- suit,
amoug osher defendants, the plaintifts were impleaded as defend-
ants. The defendants had not only asked for a d.eree for sale
of the mortgaged property but also for a simple money decree.
The latter prayer was refused and a decree for sale was passed.
The ducree-holders, some years afterwards, after exhausting the
mortgaged property, applied for a decree under section 90 of the
Transfer of Property Act. Notice of the application was served
on the judgement-debtors, but no one appeared 10 oppose the appli-
cotion. A ducree under section 90 was therefore ' passed against
all the judgement-dsbtors, The decree-holders "proceeded %o
attach a house. The male judgement-debtors appeared and object~
ed o the ground that they were agriculturists and the house could

# 3s0ond Appeal No. 1009 of 1914 froma decree of RS Tabcr, Additional
Judgs of Farrukhabad, dated the 14bh of ﬁpml 1914 aonﬁrmlng a decra’a‘ of
Muhammgd Al Ausat, Munsif of Kaituganj, dated he: #8730 o May, 1913,
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not be sold in execution of the decree. The objection was dis-
allowed. Thercupon the present suit was instituted by the pre-
sent plaintiffs on the ground that they had no notice of the appli-
cation for a decree under section 90 of the Transfer of Property
Act, which as a matter of fact could not be passed, being barred by
limitation. The further ground was that it had also been dis-
allowed once and the decree was therefore obtained by fraud.
The courts below gave theplaintiffs a decree. The defendants
appealed to the Hight Court. '

Dr. Surendra Noth Sen, for the appellants, submitted that
no fraud was proved in the case. The interests of the phaintiffs
and other judgement-debtors were the same and the latter atleast
bad knowledge of the application for decree under section 90 of
the Transfer of Property Act. The judgement-debtors in this
case allowed an ex parte decree to be passed and did not appeal
against it.  The present suit was brought upon the ground that
the decree was obtained by fraud. When, however, the decree
was put into execution no such plea was taken. The fraud alleged
was that the decree was barred by limitation. Even assuming
this was so the mere presentation of a time-barred application
does not constitute fraud. This swt was thercfore a suit to
contest the validity of a decree passed by a competent court and
if entertained would make the provisions of sections 11 and 47
of the Code of Civil Procedure nugatory. The right procedure
was followed when the application was made and the suit there-
fore is barred by the rule of res judicatn; Mahomed Golab +v.
Mahomed Sulliman (1), Nil Madhal Roy v. Naba Das (2),
Munshi Mosuful Huq v. Surendra Nath Ray (3), Marochain v.
Porsuram Mahoraj (4), Janki Kuwar v. Lachmi Narain (5),

Nanda Euwmar Howladar v. Ram Jiban Howladar (6),
Flower v. Lloyd (7). No application having been made to
set aside the decree, a suit did not lie; Mungul Pershad Dichit
v Girjo Kant Lahiri (8), Behari Singh v. Mukat Singh (9),

"(1) (1894) I L. B, 21 Calc., 612, 15) (1915) I T R., 37 AlL. 535,

{2) (1908) 12 C W. N., 28 Notes. (6) (1914) L . R, 41 Galo, 950.
(8) (1912) 16 C. W. N., 1002, (7) (1879) 10 Ch. D., 327

{4) (1911) 10 Indian Cages, 905 (8) (1881} I L. R., 8 (Qale,, 51,

(9) (1905) I L. R./28 AlL, 274,
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Sheoraj Singh vo Kameshar Nath (1), Kastura Kunwar v.
Gaya Prasad (2), Ram Kirpal v. Bup Kuari (3).

Dr. 8. M. Sulaiman, for the respondent, submitted that the
decres in the first suit could only be challenged by means of a
separate sult and not by an application; Radha Raman Shala
v. Pran Nath Roy (&), Kalian Singh v. Jagan Prasad
(5). In the present case the decree for money bad once been
refused and that fact was concealed from the court, The fact
wds véry material and its suppression amounted to fraud; Raj-
mohun Gossain v. Gourmohum Gossain (6), Subbaiyar v.
Kallapvian Pillas (7), Madari Singh v. Rem Ratan (8),
Lakshmi Narain Suhe v. Nur Ali (9), Kedar Nath Das v.
Hemanta Kumari Debt (10). Other grounds were also {aken,
viz. that the respondents were kept in the dark about the
application for a decree under order XXXIV, rule 6; but these
questions had not been gone into.

RicEarps, C.J.—This appeal arises out of a suit in which the
plaintiffs sought to set aside a decree which the defendants had
obtained under section 90 of the Transfer of Property Act on the
allegation that the same was obtained by frand. The material facts
are practirally undisputed. The defendants or their representa-
tives “brought a suit upon foot of a mortgrge dated the 25th of
October, 1893, and obtained a decree. They had asked in thatsuit
not only for a decrec for sale of the mortgaged property but also for
a personal decree. This latter part of their claim was disallowed.
Some years afterwards the dscree-holders applied to the court for
a decree under section 90 of the Transfer of Property Act. Naotice
of .the application was duly served on all the judgement-deb-
tors. They did not appear, and the court granted the decree, but
limited it to the assets of the deceased mortgagor. This is the
decree which it is sought in the present suit to set aside. Later
on, in execution of this decree, a house of the jgdgemunt-dubtb:'s
was attached. The male judgement-debtors objected that thé
house could not be sold on the ground shat they were agriculturists.

(1) (1902) LT B, 24 AlL, 282, (6) (1859) 8 Moo, I A, 91.
(2) Weskly Notes, 1907, p. 29. {7y (1914) 22 Indian Cases, 500.

(8) (1883) I. Li, R., 6 All,, 269, (8) (1914) 23 Indian CUases, ‘)76
(4) (1801) T. L. R, 28 Calo., 476.  (9) (1911) L. L. ., 38 Calo.; 956
(5) (1915) 18 A, L. 7., 162, (10) (1918) 18 0. W, M 447,
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This objection was overruled. There was an appeal by the judge-
‘ment-debtors, which was dismissed. Both the courts below have
granted the plaintiffs a decree, setting aside the decree obtained
by the defendants under section 90 of the Transfer of Property Act.
he judgement of the court of first instance is a little misleading
unless one readsit asa whole, When carefully considered, it is
clear that the defendants practised no fraud on the plaintiffs to the
present suit in respect of the service of notice of the application
for the decreeunder section 90, The plaintiffs are pardah nashin
ladies, It is quite impossible for any litigant to serve process
of the court in any way which would violate the pardah of such
ladies. When the court of first instance says that these ladies
knew mnothing about the decree under section 90, it does not
mean that the defendants in the present suit were 1o any way res-
ponsible for their want of knowledge. The ladies were duly
gerved with the notice, soalso were the male members of the fami-
ly. No objection was talken to the granting of the decree under
section 90 and no application was ever made to seb it aside. The
male members, who were equally interested with the ladies in
opposing the decree, evidently thought that there would be no
chance of success, We find, however, when the house was attached
in execution of that decree they opposed the sale on the ground
that they were agriculturists.

We now come to the only fraud which issuggested in the pre-
sent case. The fraud is that the defendants, (who then occupied
the position of decree-holder) did not inform the court that, when
the preluminary decree was being granted on foot of the mortgage,.
they had asked for a personal decreeand that this had been refuse
ed upon the ground that having regard to the date of the mort-
-gage and the position of the judgement-debtors a personal decree
fmght not to be granted, Two questions arise. First, whether it
15 open to a party. to"challenge an order which has been made
betweefl the decree-holder on the one side and the judgement-éebtor
on the other, even where no fraud is alleged or proved. It seems

.bo me impossible to contend that where (in the absense of fraud)

& matter has been decided in execution proceedings relating to the
satisfaction of the decree, it is open to the parties to re-open

R . y i .
matters which liave been so decided by an independent suit,. This
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has been settled by numerous decisions of the various courts in
India and also by their Lordships of the Privy Council,

Some attempt has been made to distinguish between what is
called an- ex parte decrec or order and a deeree or order #after
contest, I do not think there is any just ground for such a distine-
tion. Assuming a party to have been duly served with notice, if
he neglects to come forward and avail himself of the opportunity
of preventing a wrong order being made against him I cannot
conceive upon what possible ground he should be placed in a better
position than the party who comes forward and informs the court
(in the manner provided by law) of his rights and prevents (so
far as he can) a wrong order being made In my judgement the
party-who after due notice allows the decree or order to be made
without opposition is in the same position as a person who had a
decree or order made against him after contest.

The next question is as to the nature of the fraud which. must
be alleged and proved in order to entitle the plaintiffs to have
the decree set aside, On this part of the case Dr. Sulaiman
admitted, as I think he was bound to admit, that he could not
claim to have a decree under section 90 set aside on any groﬁnd
of.fraud which would not have been sufficient to have a decree
in asuit set aside.

A large number of cases have been cited on each -side. On

the part of the appellant the following cases were relied upon.
Mahomed Golab v. Mahomed Sulliman (1), Nil Madhad Roy v.
Noabo Das (2), Munshi Mosuful Hug v. Surendra Noth Ray (3),
Murochain v. Parsuram Maharaj (4), Janki Kwar v Lachmi
Narain (3), and Nanda Kumar Howladar v. Ram Jiban
Howladar (8).

In the case of Mahomed Golab v. Mahomed Sulliman L),
PeraERAM, C. J., quotes, at page 618, from the case of Flower v.
Lioyd, (7). :

' & Assuming all the alleged falsehood and fraud to have been substantiated?
is such a suib as the present sustainable? That question wonld require very
grave consideration indeed before it is answered in the affirmative. Where is
litigation fo efid if & judgement obtained in an action fought out adversely

{1) (1894) L L. B, 21 Calo,, 612, (4) (1911) 10 Indian Cases, 905,

(2) (1908) 12 C. W. N,, p. 28, Notes. () (1915) I LR, 87 AlL, 535,

(3) (1912)-16 0. W. N., 1002, (6) (1914) 1. L. R, 43 Calo, 990;
(7) (1879) L.R, 10 Cb. D, 337,
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bebwesn bwo litigants swi furis and at arm’s length, could be set aside by 2

* "frcsh aebion on the ground that perjury had been committed in the first action,

or that false answers had been given to interrogitories, or & misleading pro-
duction of documents, or of a machine, or of a process had been given? There
are hundreds of actions tried every year in which the evidence is irreooncilably
confl.cting, and must ba on one side or other wilfully and ecorruptly perjured.
In this case if the plaintifis had sustained in this appeal the judgement in their
favour, the present defendantq in their burn might bring a {resh action to seb that
judgement aside on the ground of perjury of the principal witness and suborna-
tion of perjury ; and 8o the partiss might go on altornately ad infinitum.”’

In the case of Nanda EKumar Howladar v. Ram Jiban
Howlador (1), Jengins, C. J., quotes with approval Sik JOHN
Rour, I, J,, in the case of Patch v. Ward (2): —

"% The fraud must bs actual positive fraud, a meditated and intenti-nal
poutrivance to keep the parties and the court in ignorance of the real facts of
the case and obtaining that decres by that contrivance *’

In an earlier part of the judgement the learned Chief Justice
Y8t - .

_ #But it is a Jurisdiction to be oxercised with care and reserve, for it
would be highly detrimeatal to encourage theidea in litigants that the final
judgement in a suitis to be mersly a prelude o further litigation. The {raud
used in ohtaining the decree being the principal point in issue, it is nocessary
to establish it by proof before the propriety of tho prior dceres can be investis
gated.t!

On the other side also a number of cases have been’ mtgd
including a decision of their Lordships of the Privy Council in
the case of Rajmohun Gossain v. Gowrmohun Gossvin (8).. That
was a case in which a party having expressly agreed not to appeal,
in contravention of his agreement, presented an appeal and
obtained a decree which he afterwardssought to set upagainst the
other side. It is quite clear that this ease was decided entirely
upon its own faets and circumstances. The general law as to
what constitutes sufficient allegation and proof of fraud to justify

th. setting aside of a decree in a previous suit was not discussed.

Special reliance was placed ona ruling of the Calcutta High

-Court in the case of Lakshmi Narain Saha v. Nur Al (4). This

decision was cited with approval by another Bench of the Calcutta

High Court;in the case of Kedar Nath Das v. Hemanta Kumari

Debi (5). In this case a der'lee had been obtained against the
(1) (1914) I.T. R, 41,0ale,, 990.  (3) (1859) 8 Moo. L. A,, 91,
(2) (1867) L. R,y 8 Ch.App,208.  (4) (1911} L L. R, 88 Cale., 936 -
(5) (1918) 18 C. Y. ., 447, -
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plaintiff ew parte. The plainliff succeeded in having the ex parte
decree set aside. but another ex parte desree was passed ngainst.
him, The plaintiff then brought a suit to set aside that decreeon
the ground that the same had been obtained by means of false
evidence. It would appear that the court held that on the mere
allegation that the decree was obtained by false evidence the plain-
biff was entitled to re-open the litigation. If we assume that no
just distinction can be drawn between a person against whom a
decree has becn obtained without contest after due notice and a
person who has appeared after notice and has been defeated after
making the best fight he can, it seems to me that the decision of
the learned Judges in the case cited omits to consider the great
danger pointed out by THESIGER, L. J., in the case of Flower v.
Lloyd (1). As the result of the deeree of the learned Judges, if
the plaintiff had succeeded in seiting asids the decree on the
ground that the evidence advanred by the plaintiff in that suit
was false, what was there to prevent the defeated defendant insti-
tuting another suit to set aside that decree on exactly similar
grounds ? This decision does not appear to have met with the

‘universal approval of the Caleutta High Court: see Munshi-

Mosuful Hug v. Surendra Nath Ray (2).

T would here like to puint out that it is open to question
whether a desree or order which has been obtained after due notice
is very accurately deseribed as * ex parte.” Itis hardly necessary
to remark that an order obtained after mnotice is very different
from an order obtained without notice,

In the present case it seems to ms that the neglect to inform
the court of the fact that there had been a previous attempt ab
another stage of thetiligation to get a personal decres, gven assum-
. ing that the neglect was wilful, could not amount to * fraud™
which would entitle the plaintiffs to set aside the decree which
was obfiained by the dsfendants under section 90 of the Transfer
of Property Act. Th> present suit is in reality an * appeal ”
againat the decree of the court long after limitation. I would
allow the appeal.’

Muaammap Rariq, J.—I find that the questions argued at the
bar do not arise in this case. The argymentshave proceededon the

(1) (1879 L. R., 10 Ch. D., 897, 2)-(1912) 36 0: W.'N,, 1009, -
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assumption that a personal decree under section 90 of Act j[V.of
1852 was obtained by the defendant appellant against the plaintiffs
respondents, On reference to the record I find that no personal
decree was passed against them, but a decree against them was
passed in their representative capacity against the estate of
Tmtiaz Ali, deceased, one of the mortgagors. The contention for
them challenging the decree as having been fraudulently obtained
is based on the assumption of a personal decree and as no such
decree was passed their contention fails. I would therefore allow
the appeal. .

By TE CourT.—The order of the Court is that the appeal is
allowed, the decrees of both the courts below are set aside and
the suit is dismissed with cost in all courts.

Appeal allowed.

APPELLATE CRIMINAL.

Before Sir Henry Richards, Enight, Chief Justice, and Mr. Justice Muhammad
Rafiq. p
EMPEROR 0. BRIRKHBHAN BINGH ivp orgers *
Oriminal Procedure Code, seetion 165— Warrant for search of house--Resistatiee
fo police —Legality of warrant.

In the course of an investigation into » dacoity whioh had occurred in the
Agra districh, & ¢irole inspector of the Mainpuri distriet sent a sub-inspector to
the circle inspector conoerned with asuggestion that the house in which one
Nihal Singh lived in the Mainpuri district might be searched. The Agra circle
inspector thereupon gave, as he said, wrilten instructions to the sub-inspeotor
who had been sent to him from Mainpuri fo the effect that ¢ the house of
Nihal Singh be scarched in connection with the dacoity at Nagla Murli, that
he might be aryested for the sake of identification, and that the houses of those
porsons should also be searched who were suspected by the sub-inspector of
receiving stolen property.” Nihal Singh was not directly implicated by any
one in the dac;)ity under investigation. When the police in pursuance of thig
order abtempted tosearch the house where Nihal Singh was living, which
belonged to Brikhbhan Singh his father-in-law, they were assaulted by
Brikhbhan 8ingh and his relations and friends and prevented from conducting
the search or arresting Nihal Singh,

Held that the authority under which the police had attempted to make
the search was invalid and the persons resisting them could not be convioted
under seetion 332 of the Indian Penal Code. Whether or nob these persons

# Criminal Appeal No, 450 of 1915, by the Looal Government from an order

of Piare Lal Katara, Assistant Seszions Judge of Mainpuri, duted the 19th of
April, 1915,



