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I n the MATXBn of the petition of PAHBTJTTY OHARAN AICH. 1888
PABBOTTY OHARAN AICH b . QUEEN-EMPBESS.*

Criminal Procedure Code, bs. 134, I4,i—Penal Code, >. lB8-~DiBoli^ing order 
of Public Servant—Trader at Hat— Order prohibiting holding o f  Mdt,

A District Magistrate, by an order made uuder s. U 4  of tlie Criminal Pro- 
oectnro Code, after stating: that it appeared that one “ £r £7 5  has recently 
established a hat at iS ia  the yiciaity of i?, an old-established hdt, and held it 
on the same days, and that in consequence of the establishment o£ the new 
hat, and the endeavonrs made to induce or force people to frequent the new liSt 
instead o f the old one, a aerioas breach o f the peace or riots are imminent,” 
ordered “ that thi> said Q O S  and all other persons abstain from holding such 
H&t ’’ on those days. The order was duly made i»i>d promulgated, bat not 
strictly in accordance with s. 134 oE the Code, and the orders of Q-overnment 
made thereunder. Notwithstanding the order one P  C A was found exposing 
goods for sale as a trader at the h it  on one o f ths prohibited days, and 
i e  was thereupon charged with disbbeyiujt the order of the MagLtttate, and 
convicted of,an ofEeribe under s, i38 ot tl>e Penal Oode. Eel^, that the 
conviction was had, as P 0 A did, not oome within the description -of the 
persons intended by the order to be prohibited from "holding ” ths’ M t. 
which referrsd to “ holding ’* as owner or xrianagar, not as a tracer*

£feW, also, that the terma of a, 1S4 of the Oode, and tha notifieatiph made 
by Gowmment thereunder as to promulgation and issue of an order, ore direc
tory, but an omission to follow strictly such direction, though it is an irregu
larity, does not invalidate the order : where therefore it i» shown that tbi» order 
has been brought to the actual Unowledga o f the peiaoii sought to be ofEecled 
by it, such oinissioa does not prevent the case coming within a. 188 of the 
Penal Code.

T h e  appellant Parbutty Ohavau Aicli was ckarged mth having 
disobeyed au order made by the .Magistrate of Baekerguuge, 
aad vfith having in consequence been guilty of au oflfence uader 
Bi 188 t)f the Penal Oode.

I t  appeared that one Qobinda Chuudei Saha had established 
a biSit in a village called Siughrakati in the District of Backer- 
gunge. ,The Magistrate of the district, finding that such a h4t

* Olfiiainal M,ption No. 338 of 1888, Hgainstthe order passed by J, Posford,
E sq , ju d g e  of \BackergUng«, dated 2 l̂st June 1S88, modifying the ordet 
passed by F. A . Hosseio, Deputy Magistmte ot Fatuakhally, dated the 
12th May 1888.



1888 iuterfered with th.e previously established h&t in the neighbour- 
"pIrbuttx" io g  village of Kriahnagunge,, and that a breach of the peace 

Tfvas thereby immitieiit, issued the following order: " Whereas 
*’• it appears from the report of Sub-Inspector Proaonno' Coomap 

Mookeqee, and from the affidavit of Baikanto Ohunder Qangooly 
filed herewith, that Gobinda Chunder Sahu has recently established 
a new h it  at Singhrakali in the vicinity of Kiishnagunge hilt, 
an old established hS.t, and held it on the same days, vig., 
Tuesdays and Saturdays, and that in consequence of the establish-' 
ment of the new hS,t, and the endeavours made to induce or 
force people to frequent the new hS,t instead of the old one, a 
serious breach of the peace or riots are imminent, it is hereby 
ordered that the said QobindaOhunder Sahu and all other persons 
abstain from holding such hS,t, or any h&t whatever, near or within 
the hStt at Krishnagunge on any Tuesday or Saturday. This 
order is made under s. 144 of the Criminal Procedure Code and 
>vill remain in force two months.”

The order was not served personally on Parbutty Oharan Aich, 
nor was it duly promulgated in the h&t by beat of drum, or as 
provided for by e. 134 of the Code and by Government notifica
tion made under tliat section. Notwithstanding this order the hS,t 
at Singhrakati still continued to be held, and on Saturday, 21st 
January, Parbutty Oharan Aich, being found exposing goods for 
sale in the ĥ bt, was charged under s. 188 of the Penal Code with 
disobeying the above order, and on conviction was sentenced by the 
Deputy Magistrate to rigorous inprisonment for three months— 
a sentence which was altered on appeal to the Sessions Judge 
to seven days’ imprisonment and a fi.ne of Rs. SO. The Judge 
said: “ As to Parbutty Oharan Aich I  see no reason to doubt the 
propriety of the conviction ; but I  do not find any satisfaotoi^y 
proof of his being more than a trader who comes to the hS,t and 
offers goods for sale there. He.doos not appear to be one of the 
h&t proprietors, or managers, though he is sadd to have.been.a 
tadbpfkar.” Parbutty Chavau Aich appealed to the High Court 
on the grounds that the order of the Magistrate prohibiting thqi 
h it  was not pi:omulgated in the manner J>mide(i by la'w; tHat 
tih'e order being therefore bad, the disobedience of such an ojfder 
was not punishable under a. 188 of the Penal, Code; ^ d  iiitk't
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the act imputed to Hm did not constitute a disobedience of the 
order.

Baboo Umh-m Ohuvn Bose and Baboo BaikmtQ Naik Dosa 
’’for .the appellant.

The Offioiating Depv.ty Legal Menimibrancer (Mr. B e^y) for 
the Crown.

The judgment of the Court (Wilson and Eampini, JJ.) was 
as follows:—■

WiLSOir, J.—The conviction in this case ia under s. 188 of 
the Indian Penal Code, which says that whoever, knowing 
that, by an order promulgated by a public servant lawfully em
powered to promulgate such order, he ia directed to abstain from 
a certain act, disobeys such direction, shall be liable to certain 
punishment. Now, the order which the accused in the present 
case was charged with disobeying was an order by the District 
Magistrate under a. 144 of the Code of Criminal Procedure. 
I t  was an order made with relation to a h&t I t  appears that 
ihere was an old-established h^t, and that certain persons, acting 
for, or with, one Gobinda Charan Sahu opened a new h^l; in 
the vicinity of the Old one, and held It on the sapitO days. This 
a|etion,ln the opinion of the Magistrate, made a serious breach 
of the peswe imminent; and therefore having made the necessary 
inquiries he parsed this order, [After reading the order (1) Hia 
Lordship continued];

I t  has been found that notwithstanding that order the new 
h&t was nevertheless held on Tuesdays and Saturdays; and 
the present accused has been convicted of disobeying that order. 
The fact found ia that he sold goods in the hfi.t, not that h« was 
a proprietor of the h^t, or was one of those who promoted or 
manned or had any control of it, but simply that as a trader 
be s6ld goods at the hSit.

Two points have been raised before us, This first ig, whether 
there was i«ny suoh service or promulgation of the Magistrate's 
order as to bring the case within s. 188. With regard to 
that it ’ would appear that the mode, of service -was not in 
accordance m th the, Criminal Procedure Code, because s. 144

(1) 10.
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aaya tta t a Magistrate may, by a written oydor statiug the 
"material facta of the case and served in wniniior provided by 
s. 134, direct any pevson to abstaia from a ccrUuii act, aiM bo 
forth. Aad what's. 134 says is, that " tho orclor,” that is an 
order under s. 133, “ shall, if practicable, be served on the person 
against whom it is made in manner herein provided for aorvlce 
of a summons. If such order cannot be so served, it shall he 
notified by proclamation, published in such mauuer as the Local 
Government may by rule direcb, aud a copy thereof shall he 
stuck up at such place or places as may be iittost for convoying 
the information to such person.” In the present case, thcr^ 
vras evidence probably that there was personal service on Gobinda 
Ghuuder Sahu. But there was no personal service on the 
present accused; nor was the service or promulgation in accord
ance with fl. 134. The Bengal Government has gazetted au 
order to the effect that, when personal service cAnnot be made, 
the order shall be notified by beat of drum at the plciice in 
question. That was not done in the present case. Therefore 
the notice was not served according to the directions of the 
Criminal Procedure Code as amplified by the order iix the 
Gazette. But I do not think that that is fatal in the present 
case, because I  do not think that it is necessary fojf us to read 
the direction as to the mode of service os going absolutely
to the validity of the order. I  think we may fairly say
that the terms of s. 134 and the notification ia the
Gazette are directory, and oitglit to be fbliowed, aud that 
it is an iiaregttlaiity ■when they are not; but it does not 
follow that the order is a nullity in cousequence, and I  thinir 
that when th6 order has been duly made and promulgated, al
though not strictly in accordance with the terms of the law, and 
has been brought to the actual knowledge of the person sought 
to be affected by it, that is suffi,cient to bring the ctLae undec 
s. 188-of the Indian Penal Code. The first objection there
fore seems to ihe to fail,

The other objection is more seriotis,, and goes much mors to 
ihe solid merits of the case. I t  is this, that what the present 
accusedis-foundto have done is no breach of the J^agistr^te’s 
order. I t  is obvious that before you can, proceed critoinAllv



VOL. XVI.] CALCUTTA SERIES. 13

against a man for breach of an order you must show that the 
order clearly and unequivocally prohibits the thing which he is 
said to have done. If  the order be ambiguous and open to two 

•interpretations, you must adopt the one most favourable to the 
accused, and not the other. In the present case the earlier part 
of the Magistrate’s order shows, we think, pretty clearly what he 
was thinking of when he came to the conclusion that the new hat 
should be prohibited. He was thinking of the action of Gobinda 
Chunder Sahu, and of the people who were acting for or with 
him, that is to say, he was thinking of the conduct of persons 
who established the hat, opened it, managed it and tried to bring 
people to it to buy and sell; and having described their action 
as likely to induce a serious breach of the peace, he proceeds to 
prohibit Gobinda Chunder Sahu and all other persons from l^old- 
ing the hat. In that connection it is almost impossible to read 
the words “ holding the hat ” in any other sense than that which 
we have described, that is, in the sense of holding as owner or 
manager. I t  is almost impossible to read the words as including 
the* conduct of people who do not hold the h^t as owners and 
managers, but who frequent it as buyers or sellers. But if we 
are wrong in this interpretation of the words, at any rate it is 
clear that the order, looking at it in the most favourable light 
for the prosecution, is ambiguous, and does not clearly and un
mistakably prohibit traders from buying and selling in the hat.

That being so, the conviction cannot stand, and must be set 
aside.

j .  V. w . Conviction set aside.
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A PP E L L A T E  CIVIL.

Before Mr. Justice Wilson and Mr. Justice Bampini. 
JOYNARAYAN SINGH ( J u d g m e n t - d e b t o k ) v .  MtJDHOO S U DU N  

SINGH ( A d j u d i o a t i n g -c r e d i t o r ).®

Jurisdiction— Deputy Commissioner— D istrict Court— Insolvent Judgment- 
debtors— Civil Procedure Code, 1882, ss. 344, 360— Application to he 
declared insolvent.

The Court of the Judicial CommissToner, and not th a t o f a Deputy Commis- 
Bioner, is the “ D istrict C ourt” in Chota Nagpur under sa. 2 and 314 of the Civil 

® Appeal from Order No. J87 of 1888, against the order of E. N. Baker, 
Esq., Deputy Commissioner of Manbhoom, dated the 28th of April 1888,

1888 
A ugust 10.


