
Before Sir Henry Eickards, Knight, Chief Justice, and Mr, Justice Piggott. 
J ^ y ^ l  K ESA R  KUH W AB (DaPEKDANT) «. K A S H I RAM  (Pr.A.iimPE') amd K B W A L

S IN G H  AND OTHEEa (D e fe h d a h t s )* .  
Mortgage— XJsufructuar^j mortgage—Sivi-^U mortgage— Covenant to ;pay 

fiion&y due on simple raortgage before redemption of the usuf ruotuckry tnortgaqe'— 
Suit on second mortgag& barred by limitation—Bedeiw^tion of m ufruduary  
mortgage.

P la in tiff esocutod a usufructuary mortgage aud latec executed a simple 
mortgage in  favour of tba defendant. la  the lafcter bond ha oovanan.ted 
not to redeera the usufructuary mortgage t ill he had paid the money dua on 
the secoud boQd, The preseat suit was brought to redeem the u sufructuary 
mortgage at a time when if the defendant had to sue on the sim ple mortgage 
it  would have hoeu barred by lim itatio n. Held that the p la in tiff was entitled 
to redeem the first mortgage w ithout paying the money due on the second 
bond.

The facts are as follows:—•
The plaintiff was the purchiaser of the interests of one Bhim 

Singh who on the 13fch of February, 1880, executed a usufructuary 
mortgage to secure a sum of Bs. 900 for a term of four years in 
favour of Kripa Ram, bhe .deceased husband o f the defendant, 
Musammat Kesar Kunwar. In that bond it was stipulated that the 
mortgagor was not to get any profits nor the mortgagee any 
interest, and that at the end of the specified period the mortgagor 
would be entitled to redeem the property if he paid the mortgage- 
money only at the end of Jeth. The plainfciif deposited Rs. 900 on 
the 28th 01 May, 1912, in court, but the defendant Musammat 
Kesar Kunwar declined to accept it. Thereupon the plain­
tiff brought this suit to redeem the mortgage. Musammat Kesar 
Kunwar, contended, inter alia, that the mortgagor Bhim Singh, 
in continuation of his first mortgage, executed another mort- 
gage-deed for E-s. 95 in favour of Kripa Ram on the 22nd 
of July, 1882, and that unless the plaintiff paid the amount 
ofj the bond tacked on to the first mortgage, he could not redeem 
that mortgage alone. The stipulation in the second bond was as 
follows:— “ I will pay the money with interest at Ks. 2 per cent, 
per mensem, I  hypothecate and mortgage in this bond the two 
biswajzamindari share in maiiza Parsari, , , . which is mortgaged 
with possession to the creditor, till the payment o f this money. It

• Second Appeal No. 931 of 1914, from  a deoree of Banlie B ehari L a i, 
Suhor^aats Judge of A ligarh, dated the 2 lst of A p ril, 1014, reversing a deoroa 
of Jfogeadro Wath O haudhii, Muasxf of B tah , dated tha 26tb. of Septembsr,
im ,
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is further stipulated that I should first pay the money due under
this bond, and after that I should pay the mortgage-mouey. ”  T h e ---------------
Munsif heid that the intention of the parties was to consolidate kunwab 
the amounts of the two mortgages and that, consequently the 
plaintiff was not entitled to redeem the usufructuary mortgage 
alone; He dismissed the suit as the plaintiff did not seek to 
redeem the second mortgage nor deposited the additional court fee.
The Subordinate Judge on appeal held that there was no coven­
ant in the bond thab the “ moneys due under both the mortgages 
were to be paid simultaneously, ”  and therefore, “ the amounts 
of the two mortgages were not consolidated, but under the terms 
of the second mortgage, the plaintiff could not ask for redemption 
of the earlier mortgage so long as the second mortgage subsisted. ”
He further held that no term being fixed in the second bond for 
payment, it was payable on demand, and time ran from the date 
of the bond, twelve years expired in 1894t and the bond did not 
subsist. Accordingly he allowed the claim. Defendant, Musam- 
mat Kerjar Kunwar, Appealed.

Babu )Sarai Gka'tidrcb Okq,udhri, for the appellant.-^
The bond of 1882 is a tacking bond, and reading the bond as 

a whole the intention clearly was that the amounts due nnder the 
tiwo mortgages were to be consolidated. There is all the greater 
reason to hold that a consolidation was intended because the 
second bond was payable before the first. The suit is for redemp­
tion of the first mortgage, and it will be inequitable to allow the 
plaintiff to redeem it alone without paying the money due under 
the second bond. The same property is mortgaged in both..the 
bonds, and unless the parties contemplated that the money was 
to be paid simultaneously the covenant would be meaningless.
Without an espress covenant to that effect, the mortgagor would be 
entitled to redeem the second mortgage at any time and the mort- 
gagee could sue on foot of it whenever he liked within 12 years 
from the date of the bond, Unless the parties intended that the 
two mortgages were to be simultaneously redeemed, there was no 
eonceivable motive fo^ having a clause like the one now under con­
sideration inserted in the bond. Whenever a tacking bond like 
this is executed the intention is that the mortgage to which it is 
tacked and that bond itself should be redeemed simultaneously,

9C
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The case of Birjlal Singh v. Bhawcmi Singh, (1) is on all fours
the present case and on interpretation of a covenant; very much 

iS w I -  similar to the covenanii in this deed, the Judges came to the con-
% elusion that the two mortgages must be redeemed simultaneously;

IVASIII B am. Ehcm V. Bcbmdhan Singh (*2) ; Dorasami v. Ven^t-
taseshayyar (3) ; Ooote's Mortgage, 8th Ed., Vol. II, pp. 1174— 
1175. As for the further point that the bond does not subsist 
hecause a suit on it '^'ould be barred now it is submitted that 
limitation does not affect the defence baaed on the bond ; Rangnath 
Sakliara7n v. Govind Narasi^iv (4 ); Lalcshmi Doss y. Roop 
Laid (5)  ̂ Moreover, the mortgagee being entitled to con­
solidate iio question of limitation arises.

The Hon'ble Dr. Tej Bahadur Sapru, for the respondent was 
;aot heard.

Bichards, C. J., and PiGdOTT, J .:— This appeal arises out of a 
suit brought to redeem certain property which was made the 
subject of a usufructuary mortgage, dated the 13th of Februs^ry, 
1880. The principal sum. secured was Rs. 900, and the mortgage 
deed expressly provided that the usufruct was to go against the 
interest ■ and that the mortgagor should not be entitled to an 
account from the mortgagee of the profits. The defence to the 
suit was that there had been a subsequent mortgage, dated the 
7th of July, 1882, and that under the terms of this mortgage 
plaintiff could not succeed in the present suit without first paying 
off the amount due for principal and interest under the last 
mei'tioned mortgage. The first court gave effect to the defence 
and dismissed the suit. The lower appellate court allowed the 
appeal.

The second mortgage was for a sum of Es. 95, repayable with 
interest at the rate of thirty per cent, per annum. The deed^ 
after reciting the facts that the property had been previously 
mortgaged, contains the following provisions It is further 
stipulated that I  should first pay the money due under this bond, 
and after that I  should pay the mortgage money, ”  It is clear 
from the terms o f this mortgage taken ii^conjunction with the 
fact that, the whole usufruct was to be applied'.to the keeping
(1) (im o ) t  3j, R., 82 AIL, 651. (3) (1901) I. L. 25 Mad., 108. '
(2) (1009) t  L , B ., S i A ll., 482,485,488. (4) (1904) I .  L . R ., 28 Bom ./Gsb.

(S) (1906)1. 30 Had., 169.
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down of interest upon the first mortgage, that the seeoad mort- 
gage was in fact a simple mortgage. So long as it remained '— ~ — ^  
unpaid the interest would aceiim.ulate at the rate o f thirty per Ktjnwab 
cent, per annum, and according to the covenant the money due kash  ̂Bam 
thereunder for principal and interest must be paid before the 
mortgagor redeemed the first mortgage. No principal or 
interest had ever been paid upon foot of this second mort- 
. gage. At the date o f institution of the present suit, a suit 
to enforce payment of the second mortgage would be barred 
by limitation, unless it can be said that on the true con­
struction of the deed it was not open either to the mort­
gagor to pay off the amount due, or to the mortgagee to 
bring a suit until such time as the mortgagor was ready 
to redeem the earlier mortgage. It seems to ua absolutely 
clear that if the mortgagor, a year after the execution of the 
second mortgage, had tendered the sum of Rs. 95, p lus  a 
year’s interest thereon, the mortgagee would have been legally 
bound to accept the same. He certainly could not have re­
fused the tender by reason o f the stipulation in the second 
bond that the mortgagor should pay the money due there­
under before he paid the mortgage on the earlier bond, Jusc 
in tihe same way we consider that if the mortgagee had 
brought a suit to enforce the second bond, the mortgagor 
could not have successfully pleaded that such suit was pre­
mature, The result is that we must take it that had a suit 
been brought on the 8fch of August, 1912, (that is the day on 
which the written statement was filed), on the second mortgage 
the same would have been barred by limitation. W e will assume 
that ■ had the plaintiff brought the present suit" before the second 
mortgage was barred by limitation, and had the defendant 
pleaded that the first mortgage could not be redeemed until after 
the second had been paid off the plea" would have been a good 
one. The question remains whether such a plea is stilt good 
notwithstanding that the: defendant is barred from maintaining 
any suit to enforce the second mortgage. In effect the defendant 
is asking the court to enforce against this property a claim which 
is barred by time. We think that this cannot be done and that 
the plaintiff is now entitled to recover possession of the propettj
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1915
Upon payment of the amount secured by the original mortgage. 
We dismiss the appeal with costs.

Appeal dismissed.
V. _

KTAĵ TTT Before 8i’>' JSenry Richards, Knight, Chief Justioe, and Mr- Justice Piggolt,
1915 PBBM NATH TIWABI AND akother (Deo îee-holdees), v. OHATARPAL

July, 2. MAN TIWARI and anothsk (Jodqbmisnt-dbbtors)
I>rocedurB Gode (1908), section 43 —Dec'ee in favour of minors—Applicatiofb 

for exscuUon 12 years after dale of decree—Limi(alim—Act No. IK of 1908 
{Indian Limitation Act), section
Section 6 of the ladian Limitation Act, 1908, only refers to periods of limi­

tation presoribel by the Aofc itself and has no application to a case where the 
decree is barred by the provisions of section 48 of the Code of Civil Prooedura, 
1908. Minority, thexefove, is not a gtonnd of exemption from the operation 
of limitation provided for by aection 48 of the Ooda of Oivil Procedure. Moro 
Sadashiv v. Yisaji Baghunaih (1) dissented from. Jhanduy. Mohan Lai {%) 
and Bamaiiia Beddi-̂ . Bahu Eeddi (3) followed.

The facts of this case were as follows :—
A decree "was obtained by the appellants on the 22nd of May,

1901,. They were minors at that time as well as at the time of fchis 
application. There were several applications for execution leading 
up to one on the 6th of February, 1912, which was dismissed on 
the 3rd of December, 1912, The present application for execution 
was made on the 27th of May, 1913. The present application was 
thus a few days beyond twelve years from the date of the decree. 
The application was contested on the ground that it was barred by 
limitaiion. The first court gave effect to the plea, bjit the lower 
appellate court allowed the execuoion. The minor decree- 
holders appealed to the High Court. .

Babu d'ami Ohandra Ohaudhri and Muashi Iswar Saran 
for the appellantfi.

Babu GirdhaH Lai Agarwala, for the respondents.
R ichaubs, C.J., and -PiGGOTf, J. —This is an execution appeal. 

It appears that a decree was obtained by minors on the 22nd of 
Hay, 1901. There were several applications for exeoufcion leading 
up to one on the 6th of February, 1912, which was dismissed on 
the 3rd of December, 1912, The present application for execution 
was made on the 27th of May, 1913. It thus appears that the last.

* N'o. 87 of 1915, under section 10 o£ the Letters Patent.
{I) (1891) I. li. B., 16 Bom., 536. (2) Punj. Rec., 1894, O.J., 489.

13, (191̂ ) 1. L, B., 37 Maa., 186.
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