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Before Mr. Justice Wilson and Mr. Justioe Macpherson.

RAJRUP SINGH AND ANOTHER (TWo OF THE PRINCIPAL DEFENDANTS).
v. BAMGOLAM ROY (FPLAINTIFF).®

Givil ‘Procedure Code, 1882, g. 244—Qusstion relating to emecution .of decree—
Parties lo suit—Bepresentatives.

K aud M were brotheri alleged to be joint in food, dwelling, and husiness;
In & puit which was bronght against K, and which was unsucoessfally de-
fended by him on behalf of himself and the joint family, a decree for cosis
was passed ageinat him, XK died after decree, and the deoree-holder in
exacution had K’s sons put on the record ashis representatives. QOertain
property was attached in execution, and the sons objected that the property
in question had come to them as the self-acquired property of {their . uncle
M, who hnd died after K, and that they hed inberited no property from thei
father K. Their objection was allowed by the Court executing the decree,
and the property wes ordered to be released from attachment. In a suit
brought by the assignee of the decrec-holder againat the sons of K to estab-
lish his right to proceed against the property in question in execution of
the decree ngainst K : Held, that the queatlon of the liability of the pro-
perty t8 be taken in execution in the hands of the defendant’ was & “ ques-
tion srising between tha pavties to the suit in which the deoree was passed
or , their rapresantatwaa, and reluting to the execution, &o., of the degres *
within the meaning of s 244 of the Civil Procedare Code, and that the
-guit was consequently not maintainable.

* Appeal from Order No. 162 of 1888, against the order of T.M.
Tidlewood, Brq.; Judge of Patng, teted the 18th of April 1887, roversing
4lie decree of Baboo Troilokho Nath. Mitter, Subordinate Judge of Patns.
duted the 5th of February 1886
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1888 The cases as to the position of representatives added to the suit either
before or after decree referred to and discussed.
RajrUP
Siven THE facts in this case were shortly as follows :—

Buﬁégnm Kheba Singh, the father of the defendants, and his brother
" Mewa Lal, were joint in food and dwelling, and carried on busi-
ness jointly as members of a joint family. In a suit which was
brought against Kheba Singh, and which had been contested by
him on behalf of himself and the joint family, Kheba was un-
successful, and decrees for costs were passed against him, Kheba
Singh having died after the decrees, the decree-holder, in execu-
tion of those decrees, substituted his sons as judgment-debtors in
their father’s place, and they were brought on the record as his
representatives. The decree-holder attached certain property,
and the defendants objected that they had succeeded to no pro-
perty from their father, but that the property attached had come
to them by inheritance from their uncle Mewa Lal, who had died
after their father, and that such property had been Mewa Lal’s
self-acquired property. On the 22nd March 1884 this chjec-
tion was allowed, and the property was released from attachment
The present suit was brought on the 21st March 1885 by a pur-
chaser from the original decree-1older to establish his right to
proceed against the property in question in execution of the
decrees against Kheba Singh.

At the hearing, before the merits of the case were gone into, a
preliminary objection was taken that the matter dealt with by the
order of the 22nd March 1884 was, within the meaning of s. 244
of the Civil Procedure Code, a “ question arising between the
parties to the suit in which the decree was passed, or their repre-
sentatives, and relating to the execution of the decree,” and
therefore had been properly dealt with by the Court executing
the decree, and could not now be the subject of a separate suit.

The Subordinate Judge upheld this objection and dismissed
the suit.

On appeal the Judge was of opinion that the proceedings and
order of the Court executing the decree were taken and made
under ss. 278, 280 of the Code, and not under s. 244, and that the
suit was maintainable. He therefore reversed the decree of the
Subordinate Judge and remanded the suit for hearing on the merits.
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From this decision the defendants appealed.
Baboo Nilmadhub Sen for the appellants,

Moulvie Makomed Yusoof for the respondent.

"The following cases were referred to in argument: Chowdhry
Wahed Ali v. Jumaee (1) ; Osgemumnissa Khatoon v. Amemn—
nisses Khatoon (2) ; Arundadhi Ammyar v. Natesho Ayyar (8);
Nimba Horishet v. Sitaram Paraji (4) ; Ameeroonissa Khatoon
v. Mozuffer Hosssin Chowdhry (5); Buddu Ramaiya v. Ven-
kadiya (6) ; Kuriyali v. Mayam (7) ; Ram Ghulam v. Hazwree
Ruar (8) ; Sitaram v. Bhagwan Das (9) ; Dhiraj Mahatob Chand
v. Pegri Dasi (10) ; In re Bainey (11); Abdul Bakman v. Mu,
hammad, Yar (12); Awadh Kuariv. Rokiu Tewori (18); Shan~
kar Dyal v. Amir Haidar (14) ; Nath Mal Das v. Tajommul
Husain (15) ; Bahori Lal v. Gouri Sahai (16) ; Kanai Lal Khan
v. Sashi Bhuson Biswaa (17); and Kameshwar Pershad v. Run
Bohadur Singh (18).

The following judgments were delivered by the Court (WinsoN
and MAOPHERSON, JJ.) :—

WitsoN, J—The plaintiffs are the assignees of & décres
vbtained against one Kheba Singh ; and in this suit they ask for
a deolaration that certain properties are lisble to be attached and
sold to satisfy that decree in the hands of the substantial
defondants to the suit, who are the sons of Kheba Singh. If
appears that after the decree was obtained Kheba Singh died, and
that an application was made to execute the decree against the
property now in question in the hands of the sawme persons who
are now defendants ; and that application was dismissed. Neither
the petition nor the order has been put in evidence, and we axé
therefore obliged to derive our knowledge of them fromthe

(1) 11B.L. R, 149, (10) 6 W. R., Mis. 63,
2) 20W.R,162. (1) 6B, & By, 728

(3) 1L, R, 5Mad, 301 {12} EXo W% dik, 290
4) 1. L B., 9 Bom., 458; (13) LE B, 0 Al 100
(5) 12 B.L.R, 65, (4 1L R,2AN, 752,
(8) 3 Mad,, 268. 18y T. L, R, 7AILL; 86,
(M LT R.7Mad, 255 (18) I.L.R. 8 AlL, 626,
(8 LI.E,7Al, 547, (7 I L R, 6 Calo,, 777,

(@) LTL.R,;7AN, 785 (18) LL, R 12 Oalo, 458,
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admissions in the plaint, from which we learn that the decree-
holders “ filed a list of the disputed property as property belonging
to the judgment-debtor Kheba Singh ;" that the sons alleged” in
answer that  they had got it from the estate of Mewa Lal and
not from the estate of Kheba ;" and that by the order then made
“the disputed property- has been exempted from sale by
auction.”

The decree was subsequently assigned to the plaintiffs, and
they now sue for a declaration that the property in.question is
lisble in the defendant’s hands to be attached and sold
to satisfy the decree. The Subordinate Judge held that s: 244
of the Code of Civil Procedure was a bar to this suit, and he
dismissed it accordingly, The District Judge reversed that deci-
sion andremanded the case for trial on the merits. Against that
order the present appeal has been brought.

The sections of the Code which it seems necessary to refer to
are these :—

Section 234 says: “ If a judgment-debtor dies before the decree
has been fully executed, the holder of the decree may apply ic
the Court which passed it to execute the same against the lega.
representative of the deceased.

“Such representative shall be liable only to the extent of the
property of the deceased which has come to his hands, and ha
not been duly dispesed of; and for the purpose of ascertaining
such liability, the Court executing the decrée may, of its owr
motion or on the applieation of the decree-holder, compel the
said representative to produce such accounts as it thinks fit.”

Bection 244 says: “The following questions shall be determined
by order of the Court executing a decreeand not by separats
suit, namely :—

“(ad b) relate to mesne profits.

“(c) any other questions arising between the parties to the
suit in which the decree was passed or their representatives, apd
relating to the execution, discharge or satisfaction of the decree.”

Section 248 says: “The Court shall issue a notice to the
party against whom execution is applied for, requiring HKim to
show ceuse, within a period to be fited by the Court, why the
decree should not be executed against him;



VOL. XVL.] OALCUTTA SERIES,

#(b) if the enforcement of the decree be applied for against
theslegal representative of a party to the suit in which the decree
was made.”

What we have to say is whether the question of the liability
of this property to be taken in execution in the hands of the
present defendants—a question raised and decided in the execution
proceedings;, and now raised again in this suit—is a question
“arising between the parties to the suit in which the decree
was passed or their representatives, and relating to the execution;
discharge or satisfaction of the deeree,” within the meaning of
8. 244. And this may be divided into two questions: whether
the defendants were and are vepresentatives of the judgment-
debtor, and whether the question in dispute is a question between
the decree-holders and such representatives in the sense intended
by the section.

The provision formerly in force corresponding to s, 244,
namely, s. 11 of Act XXIII of 1861, was limited in its operation
to questions arising between partiesto the suit, and the question
arose whether the term © parties” applied to persons who had
not been made parties before decres, but against whom execntion
was sought as héirs of the judgment-debtor npon his death’ after
decres, In the present section the words “or their representa~
tives” have been added; and I entertain no doubt that they
apply to persons against whom or against the property in whose
hands execution is sought, on the ground that they ave the heirs
of a judgment-debtor who has died after decree,

As regards the kind of questions intended in s 244, the matter
I think is pretty clear from the provisions of & 234. Under that
soction the vepresentative can be made linble “ to the extent of
the propérty of the deceased which has come to his hands and
has mnot been duly disposed of,” So that two kinds df property
can be attached : First, property of the amcestor fonnd in the
hands of the heir; and, secondly, the property of the heir, from
whatever soures derived, to the extent to which he has wasted
thie assets déscentled to him without satisfying the. debta' by the
deceased. In the case now before us, the property is of the firsg
kind—propeity said to baliable to execution in the hands. of heirs
as assets inherited from their ancestor. In such a case the question
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that ordinarily axises is, whether the property has so descended or
not. That is a question in which the parties interested are the judg-
ment-creditor on one side, and the alleged heir himself on tl}e other
The persons interested would he the same if the property ageinst
which execution was sought were the property of the heir him-
self which it was sought to charge on the ground of his having
wasted the inherited assets; the provision in s. 234 for taking
an account makes this plain. Upon the construction of the
words of the section, it appears to me that the question which
the plaintiff seeks to raise in this case not only arose, but was
decided in the execution proceedings between his vendor and
the present defendants brought in as repregentatives of the
original judgment-debtor, and that s, 244 bars this suit.

An examination of the decisions leads to the same result,
The cases fall into two classes. The first class consists of cases
in which a person is originally made & party in a representative
capacity, or is subsequently made & party in consequence of the
death of an original party before decree. In this ocase, itis
clearly settled I think that such a person is & party to the suif
within the meaning of s. 244, and that a question between him
and the decree-holder, as to whether property has come to him
53 the representative of the judgment-debtor, and so is liable to
be taken in execntion of the decree against him as such represen-
tative, or on the other hand belongs to himself alone and not
in such representative character, is one -that must be decided
in the execution proceedings, and not by suit. The governing
authority on the subject is the decision of the Privy Council in
Chowdry Wahed Al v. Jumaee (1); and it has been followed
and applied in’ the sense I have indicated in several subsequent
cases in this country—Oseemunnissa Khatoon v. Ameerunnissa
Ehatoon (2); Arundadhi Ammyor v. Natesha Ayyar (3);
Nimba Harishet v. Sitaram Pavaji (4).

The. second class of cases consists of those in which the
representatives have not been made parties to the suit. before
decree ; but in which, in consequence of the death of the judg-
ment-debtor after decres, a question arises as to the rights ofthe

(1) 11 B. L. R,, 149 (8) 1. L, B, 5 Mad,, 891.
(2) 20'W. B., 162, (4) 1 L. R., 9 Bom, 458,
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decree-holder to execute the decree against the representatives
or the property said to have descended to them.

Pnder Act XXII of 1861 it was held, both by the
Madras High Court in Buddw Ramaiya v. Venkaiya (1)
and by this Court in. Ameerunnissa Khatoon v. Mozuffer
Hossein Chowdhry (2), that representstives proceeded against
in exdcution of a decree against thé person they represented
were parties to the suit within the meaning of the section
corresponding to the present s, 244. That question, it seems
to me, no longer arises, because in s, 244 the representatives
are expressly mentioned. In both of those cases, and in a séries
of subsequent cases, it has been held, in accordance with the
analogy of the other class of decisions already mentioned, that
questions arising between a decree-holder and the representatives
of the judgment-debtor as to whether property has come to.the
representatives as such, and so is liable to be taken in execution,
or is their own property derived from any other gource, and
therefore not so liable, must be decided in the execution proceed-
ing and not by suit, RKuriyali v. Mayan (8); Bam Ghulam .
Hazares Kuar (4); Sitaram v. Bhagwan-Das (5).

I only know of two cases which seem to me distinetly incpn-
gistent with the law established, as I think by the two classes of
decisions to which I have referred—Abdul Rafiman v. Muhammad;
Yar (6); and Awadh Kuari v, Raktu Tewar: (7). I prefer to
follow the view which seems to me most naturally to follow from
the language of the Act, and which issupported by the pre-
ponderance of authority.

Several cases were cited to us to which I think it unnecessary
to do more than refer, because the decisions turned upon considera~
tions which do not apply to the case now before us, They are
cases in which it has been held that a claim eithey hy the
judgmient-debtor or by his representatives to proparfy aitached
in ‘execution, made not in ‘his own right but.sg a trustee, does
not fall within s, 244, Shankar Dyal v.-Amir Haidar (8); snd

(1) 8 Mad,, 268. (5) E-L. B, 7 All, 738,
(2) 12 B, L. &,, 65, 1L R,; 4 AL, 190,
(3} L. L..R., 7 Mad.; 286 I L. B., 6 All,, 109,

(&) T. T B.; 7 All, 647, 1, L. B, 2 All,, 752,
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1ogs  uith Mol Das v. Tajummul Husain .(1)., .The more recent‘-.
“Fareue  case of Bahori Lal v. Gauri Sahai (2), in which the facts w?re
BreE  very peculiar, and quite unlike those of the presel.lt case, Was
Bm:{onm decided by one at least of the Judges before whom it came on,
BOT.  the ground that it foll within the same principle. It remains “to
mention two other cases which_ have been relied upon as inconsis-

tent with the general current of the authorities—Xanai Lal

Khan v, Sashi Bhuson Biswas (8) ; and Kameshwar Pershad v.

Rumn Bahadur Singh (4). The first of these cases seems to me

to decide nothing touching upon the present question except
this+that where a defendant dies, and some one is substituted,

rightly or wrongly, as being his representative, the latter, though

he becomes a party, becomes a party to the original suit, the
character and scops of which are not enlarged, but remain the

same as they were before; and that therefore the person so
brought in is not bound to raise in that suit, either before decree

or in execution proceedings, any question not properly within

the scope of the suit, and not arising out of the execution of.fhe

decree actually passed. In Kameshwar Pershad v. Rum Bahadur

Singh (4) what was decided, and decided in-the execution pro-
ceedings, was thata man cannot be made liable in execution

as the representative of a deceased judgment-debtor, in respect

of property which he has obtained from the judgment-debtor by

a title prior to decree, or inherited from somebody else, though

he may be so made liable in respect of property inherited from

the judgment-debtor after decree.
I am of opinion that the present suit is barred by s. 244, and
thab the order of the District J udge should be set aside, and the

decree of the Subordinate Judge maintained with costs in both
Appellate Courts.

MACPHERSON, 'J.—~I am of the same opinion, and hold thet the
suit is barred by s. 244, and that condequently the order of the
District Judge must be set aside, and the decree of the Subor-
dinate Judge restored with costs in both Appellate Courts,

3. V. W Appeal  allnaneg,

{1) L IR, 7 AL, 36. (8L L. R, 8 Calo,, 777,
(% L. L, R, 8 All, 826. (4) L. L. B, 12 Calo., 458,



