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afterwards raising the question. To hold that he was would not
only be applying he rule of 7es judicate ina way not provided
for by the Code, but would be also seriously extending the autho-
rities cited. In the present case the question as to how far the
decree remained unsatisfied was never raised or decided. It is
only by calling to his aid explanation IV that the decree-holder can
contend that the guestion has already been decided. The judge-
ment debtor had very little reason for taking exception to the
earlier applications for execution. A large sum was then due on
the decres, and he knew .that bis property must be attached and
sold in order to realize what was beyond question due. The judge-
ment-debtor could not well take exception to the application for
exe:ution without employing a pleader and incurring expense.
When the decree was prac~tically satisfied the question as to how
much (if any) remained due for the first time became really im-
portant. Ifit is considered expedient (we do mob say it is) to
make all the provisions of section 11 of the Code applicable to ex-
ecufion proceedingsit should be done by ILegislature and not
by the judges. We think that the view taken by the learned
Judge of vhis Court was correct and ought to be affirmed, Woe

dismiss the appeal with costs,
Appeal dismisesd.

Before My, Justice Chamier and Mr, Justios Piggott,
MUNNA LAL (JupeemuxT-DEBIOR) v. RADHA KISHAN (DrcheR-
HOLDER} AND PARBHU DAYAX, (OPpogITE PARTY)®
Oivil Procedure Code (1908), order XX 1, ruls 89— Executron of decres——Application

to set aside the sale within limitation— Money tendered but wob received through _

Treasury officer's action,

The judgement-debtor made an application under order XX, rule 89, of
the Code of Qivil Procedure to set aside a sale held in executicn of a decres on
the lash day of limitalion. The money required to be paid was tendered to
the Treasury Officer shortly before 3 p. m., but he refused to take it becausa
" thers was not sufficient tims to countit and also because he theught that it
gould be paid at’ any time within three days of the tender. The judgements
debtor paid it the next day which was beyond thirty days after the sala,
Hpld that the judgement-debtor having dere all that lay in his power to deposit
the money in time and having been prevented by the action of the Treasury
Officer, should be taksn to have made the payment within the time allowad by
law. “Mahkomed Akbar Zoman Khan v. §ukhdeo Pande (1} referred to.

# Pirst Appeal No. 18 of 1915, from an order of B, C. Forbes, Sul;
ordinate Judge of Muttra, dated the 3rd of November, 1914,

(1) (1911} 18 ©, L. 7., 467,
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THE facts of the case are as follows 1— v

The property of one Muuna Lal was sold in execution of
a decree on the Tth of August, 1914  Application to set
aside the said sale was made on the 7th of September, 1914,
the 6th of September, 1914, being & Sunday. As required by
the rules of the Court the applicant presented the form in
triplicate duly filled in before the munsarim of ,the court, who
gave one part of it to the applicant for presentation to the
Treasury Officer. The sald form contained an order directing
the Treasury Otficer to receive the money if paid, within three
days. The applicant presented the sald form to the Treasury
Officer with & sum of Rs, 12,785-9-0, out of which over Rs. 10,000
were in rupees, a little before 8 pm. The Treasury Officer
finding that it was impossible to count and test the money that
day directed the applicant to bring the money the next day.

‘The applicant accordingly deposited the money the nextday, 4. e.,

on the 8th of September, 1914, The Subordinate Judge refused
to set aside the sale on the ground that the deposit was not
made within the time allowed by law. The judgement-debtor
appealed to the High Court.

Mr. Jowahar Lal Nehrw, (for The Hon'ble Pandit Mot Lal
Nehyrw) tor the appeilaut.

The appellant did all that he could have ‘done to deposit
the moncy within time, If the Treasury Officer did not receive
the money on the Tth it was not the appellant’s fault, The
Treasury Officer was the officer of the Court,and if he refused
bo recelve the money within time that could not prejudice
the appellant, Mahomed Akbar Zaman Khan v. Sukhdeo
Pande (1).

Babu Lalwt Mohan Bamerji, (with him Pandit Shiam Krishna
Dar) for the respondent,

The appellant waited till the last day and on the 3lst day
Le presented the tender to the Treasury Officer at such a late
hcur that it was impossible for him to receive the money. The
appellant was guilty of gross laches, and so it cannot be said
that the money was deposited in time, Under the circnmstances
the Subordinate Judge was 1ight in reiusmg the apphcatlon. _

(1) (1911) 18 C. L, J., 467,
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Mr. Jawahar Lal Nehru, was heard in reply.

Cramigr and Picaort, JJ.:—This is an appeal by a judge-
ment-debtor against an order of the Subordinate Judge of
Muttra, refusing to set asidea sale held in execution of a decree.
The sale took place on the Teh of August, 1914, As September
6th was a Sunday, the judgement-debtor was entitied to make an
application under order XXI, yule 89, and pay the sum specified
in that rule on September 7th. The evidence shows that the
judgement-debtor was not able to raise the money required
for the purpose until about 2 o’clock on the afternoon of

September Tth. According to the evidence, on September Tth

he made an application to the court with a tender in the pres-
cribed form No. 43 duly filled in, and obtained thereon an order
of the court that the money should be deposited in the Treasury.
He took the money to the treasury shortly before 8 p.m., the
hour at which the Treasury is closed so far as the public are
concerned. The Treasury Officer looked at his watchand said
that 1t was too late to count the money (Rs, 12,735-9-0) on that
date, and he observed that the money could be ‘paid at any time
within three days of the tender. He was probably referring to
words on the duplicate tender * receive and credit the above
sum if tendered to you within three days.” But these words
cannot be used for the purpose of extending the peried of
limitation allowed by law. They are intended to facilitate the
checking of the accounts kept by the court. The judgement-
‘debtor says that he accepted the statement of the Treasury
Officer as correct, and as the Treasury Officer declined to take
the money, he took it away and paid it into  the Treasury on
the following day. The Subordinate Judge has held that it is
not proved that the money was tendered before 8 p.m. on Sep-
tember. 7th, and has accordmgly declined to sebaside the sale.
The evidonce that the money was tendered to the Treasury
Officer before 8 p. m. is, however, uncontradicted and should,
‘we think, be accepted. The question, however, is whsther under
the circumstanoes, the payment required by order XXI, rule 89,
of the Code. of Civil Procedure should be taken to have been
made within the time allowed by law. The learned counsel for
the judgement-debtor relies upon the decition of the Caleutta
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High Court in Muahomed Albar Zoman Khan v. Sukhdeo
Pande (1), in which it was held, in accordance with the
principle actus curioe neminem gravabit, that the payment
must be taken to have been made in time where _the judgement-
debtor had applied to the court under rule 89, order XXI, on
the 30th day from the sale, and was ready to deposit the required
sum in courb, and the challam to the treasury had been duly
filled up and placed in the hands of the proper officer, but the
signature of the presiding officer of the court could not be
procured- on that day as he had left the court, The result
was that the challam was signed on the following day and
on the authority of it the money was received by the Treasury
Officer. The Calcutta Fligh Court beld that tne application of
the judgement-debtor to have the sale set aside should under the
circumstances bave been allowed. The present case is not on
all fours wich the Calcutta cuse, In the latter it was quite clear
that the court by its own ‘action had prevented the judgement-
debtor from paying the money into court within time. In the
piesent case . the question is what the Treasury Officer ought to
have doue when the money was tendored to himn shortly before 8
p.m, on Scptember Tth?  ‘We are not sauisfied thab the Treasury
OfSeer could nut have arranged for the sate custudy of the money
until it could be counted in the presence of the judgement-
debtor, and we think that it is probable that he would have
made some such arrangement if he had not beea under the im-
pression that the judgement-deblor was eutitled to three days
from the date of the teader within which to pay the money into
the treasury. Under the circumstances we thiok that it should
be he.d that the judgement-debtor in this case did all that it
was possible for him to do to pay the money into the treasury
dn September Tth, 4., within time, and that he was prevented
from paying the money by the action. of the Treasury Officer,
who for this purpose must be regard.d as an officer of the court.
We, therefore, allow this appeal, seb aside the order of the Subs-
érdiiate Judge, and direct the application be disposid of accord-
ng to law, We make no order as to the costs of this appeal,
| Appeal allowed.
() (1911) 18 O, L, 7., 47,



